“Perhaps a halfhearted dis- 
sent, like an extemporaneous 
speech, is only worth the 
paper it is written upon.”— 
Justice Jackson, in U. S. v. 
Clara Belle Henning (No- 
vember 17, 1952). 
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Fire Legal Liability Insurance 





Reporting to our readers this month ts 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


i HE practically universal practice of pur- 
chasing fire insurance during the past 
half century all but eliminated, until re- 
cently, litigation involving fire legal liability. 
Particularly «was this the case in connection 
with the relationship of lessee to lessor and 
vice versa. The increasing demand for so- 
called fire legal liability insurance, herein- 
after discussed, is to a great extent due to 
the amount of publicity accorded the now- 
famous case of General Mills, Inc. v. Gold- 
man, 7 FIRE AND CASUALTY CASES 268, 184 
F. (2d) 359, cert. den. 340 U. S. 947 (1951). 


Unfortunately, perhaps, much of the 
publicity given the decision was garbled, if 
not misleading, so that the actual holding of 
the case has been distorted and misunder- 
stood. Accordingly, in order to set the 
record straight, the case will be dealt with 
at some length. 

Factually, the General Mills Company 
was the general lessee of a building owned 
by Goldman, the lessor. General Mills was 
in possession and operating its plant at the 
time of the fire, and the action by Goldman 
was in tort, based upon the contention that 
the fire and resultant damages were caused 
by the negligence of General Mills. Gold- 
man collected about $100,000 from his in- 
surance company and brought the suit for 
the balance of his loss in excess of the in- 
surance recovered. The fire insurance com- 
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pany then joined in a suit to recover the 
money it had paid out against General Mills 
under its right of subrogation. The lease 
contained the usual provisions requiring the 
lessee to keep the building in repair and to 
redeliver the premises in good condition at 
the termination of the lease, “loss by fire 
and ordinary wear excepted.” General Mills 
denied that the fire was caused by negli- 
gence on its part and also pleaded that the 
terms of the lease excepted it from any 
obligation to the lessor in the event of “loss 
by fire” and exonerated it from liability to 
the owners for the destruction of the prop- 
erty by fire. 


The trial court submitted to the jury the 
issue as to whether negligence of General 
Mills was a proximate cause of the fire, and 
the jury returned a verdict on that issue in 
favor of the lessor plaintiff, which verdict 
was sustained by the court over the objec- 
tion of the lessee to set it aside for want of 
evidence to support it. The court, pursuant 
to such finding by the jury, made a deter- 
mination that General Mills was not ex- 
cepted from liability by the terms of the 
lease for its own negligence and entered 
judgment for stipulated damages of $142,500 
and costs. 


G ENERAL MILLS appealed the case to 
A the Court of Appeals for the Eighth 
Circuit, contending, among other things, 
that the undisputed evidence established 
that the lease provisions were drawn and 
were agreed to in contemplation of the mu- 
tual understanding of the lessor and lessee 
that the risk of loss by fire would be carried 
by a fire insurance company and not by 
either of the parties to the lease. The cir- 
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cuit court, although recognizing the general 
rule of law that lease clauses of this type 
are not generally interpreted as exonerating 
a lessee from liability where the fire results 
from the lessee’s negligence, reversed the 
lower court by refusing to apply this gen- 
eral rule in the instant case. It based its 
decision solely on the fact that the lessor 
carried fire insurance, although written only 
in the name of the lessor. After carefully 
reviewing the record, the court stated: 

“It is very clear in the light of all the 
provisions of the lease, the circumstances of 
its execution and the understanding about 
fire insurance coverage to which the lease 
was related that by the provision that on 
termination of the lease the tenant should 
return the property in good condition ‘loss 
by fire excepted’ the parties meant a 
loss by fire such as is always meant when 
men are talking about or figuring on the 
risk of it in business dealings—i. e., the ‘loss 
by fire’ which always is insured against in 
ordinary course and against which the land- 
lords here intended to and did take out 
insurance in an amount greater than the 
owners’ investment. 


“When the lease here is so read and un- 
derstood the agreement of the lease is sim- 
ple, normal and reasonable and such as 
intelligent men would be expected to agree 
upon. The fire which occurred and the con- 
sequent loss were within the contemplation 
of the parties and was covered as they 
meant that it should be by the fire in- 
surance. 


“\When we turn to the Minnesota law we 
find nothing to impugn the validity and 
binding effect of the contract to release the 
tenant. On the contrary, the highest public 
policy is found in the enforcement of the 
contract as it was actually made. Santa Fe 
Railway v. Grant Bros., 228 U. S. 177, 188, 
33 S. Ct. 474, 57 L. Ed. 787. We find the 
following Minnesota decisions fully support 
a contract between private parties relating 
to their private relationships to relieve one 
of such parties from liability for his own 
negligence: Pettit Grain Co. v. Northern 
Pacific Ry. Co., 227 Minn. 225, at page 230, 
35 N. W. (2d) 127, at page 130; Weirick v. 
Hamm Realty Co., 179 Minn. 25, at page 28, 
228 N. W. 175, at page 176; Commercial 
Union Assurance Co. v. Foley Bros., 141 
Minn. 258, at page 261, 169 N. W. 793, at 
page 794; James Quirk Milling Co. v. Minne- 
apolis & St. Louis R. Co., 98 Minn, 22, 107 
N. W. 742, 116 Am. St. Rep. 336; Michigan 
Millers Mutual Fire Ins. Co. v. Canadian Nor. 
R. Co., D. C., 58 F. Supp. 326, affirmed, 8 
Cir., 152 F, (2d) 292. 
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Of special interest to all our readers, both | 
occasional and regular, is the Annual In- 
dex which begins at page 858. Every 
article that has appeared in the JouRNAL 
during 1952 is listed alphabetically | 
according to title and author and also | 
under topical headings. 

@ 
For a better understanding of a complex, 
involved phase of insurance, C. Henry | 
\ustin’s article, “Reinsurance: What It 
Is and How It Can Serve Your Client,” | 
is required reading. See page 807. 

8 
A very timely dissertation is presented | 
by Robert B. Billings in “Of War 
Clauses,” at page 793. A serious student 
of this subject will be delighted to find 
in the footnotes of this article a compre- 
hensive listing of cases for research. 

o 
“Automobile Insurance Litigation To- | 
day,” by Wallace E. Sedgwick, at page | 
816, sets forth the need for a widespread, 
effective educational campaign by the 
insurance industry to acquaint the public 
with the direct relationship between ex- 
cessive claims and verdicts and the cost 
of automobile insurance. 

e 
A reduced premium is one of the reasons | 
for the inclusion in automobile and ga- 
rage liability policies of the clause that | 
excludes liability for damage to property | 
that is in the assured’s care, custody or | 
control. For a complete discussion of 
this clause, see Sidney L. Weinstock’s | 
article at page 824. 





“In all standard fire insurance contracts 
there is the same contracting against ‘loss 
by fire’ through negligence as appears in 
this lease but there is no decision in 
Minnesota that questions its validity or as- 
serts any public policy against it. 


“It is concluded that the judgment was 
erroneous and that the court erred in re- 
fusing to enter judgment for defendant and 
the judgment is accordingly reversed and 
the case remanded with direction to enter 
judgment for defendant at plaintiff’s cost.” 


On the question of intervention by the 
insurance company, the circuit court ob- 
served that the trial court had refused its 
request to be made a party to the judgment 


and that it had acquiesced. Therefore, no 
order was entered as respects the inter- 
vention. 
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Judge Sanborn wrote a lengthy dissenting 
opinion in which he stated: 


“It seems to me that the covenant to sur- 
render the premises in good condition, ‘loss 
by fire and ordinary wear excepted’ reason- 
ably may not be construed to relate to the 
lessee’s tort liability, but only to iis con- 
tractual liability to make repairs or rebuild 
in case of the destruction of the building 
by fire. Apparently the reason for insert- 
ing exceptions, such as those here involved, 
in surrender clauses of leases was to relieve 
a tenant, who had agreed to keep the prem- 
ises in repair, from any contractual liability 
to repair or rebuild structures injured or 
destroyed by fire or from having to answer 
in damages measured by the reproduction 
cost of such structures.” 


Judge Sanborn then reviewed several 
analogous Minnesota court decisions and 
decided that “even if the question of the 
asserted exoneration of the defendant under 
the exception ‘loss by fire’ in the surrender 
clause of the lease were doubtful—which I 
think it is not—this Court should accept the 
views of the District Court as to that ques- 
tion of local law.”” He would have affirmed 
the lower court regardless of whether the 
building was covered by insurance, and he 
also would have granted the insurance com- 
pany a right to recoup its loss under the 
subrogation rights acquired by assignment 
pursuant to the Minnesota Standard Form, 
prescribed by statute (Section 65.01, Minne- 
sota Statutes Annotated). 


What is the immediate result of the case? 
At first blush it would appear that if the 
majority opinion is widely followed in other 
jurisdictions and the lease provisions are 
similar, lessees would have little need to 
carry fire legal liability insurance irrespec- 
tive of the fact that fires may result from 
negligence—provided, only, that fire insur- 
ance is carried by the lessor and was so 
contemplated by the parties. Whether it 
will be followed is, of course, problematical, 
since, apart from the decisional law in some 
jurisdictions, the statutes of some states im- 
pose standards of conduct which would im- 
pose liability as a matter of law for the 
resulting damage caused by violation of the 
statutory tests. For example, in jurisdic- 
tions such as California, there is consider- 
able doubt that the General Mills case will 
be followed. That this is true is indicated 
in the decision of the Supreme Court of 
California in the case of Morris v. Warner, 
207 Cal. 498. In that case the same lease 
provision was involved as was involved in 
the General Mills case. However, the court 
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decided that this clause could not “reason- 
ably be construed as relieving the lessee 
from liability to the lessor for a fire caused 
by his own negligence.” Similarly, in 32 
Am. Jur. 669, the following statement ap- 
pears, after citing Brophy v. Fairmont 
Creamery Company, 98 Neb. 307, and Car- 
stens v. Western Pipe & Steel Company, 142 
Wash. 259: 


“A tenant is, however, liable for injury to 
his landlord from the destruction by fire of 
a building on the demised premises caused 
proximately by the tenant’s negligence, even 
though the lease contains a provision that 
at the end of the term he shall yield posses- 


sion ‘subject to loss by fire’. 

Thus, until the effect of the General Mills 
decision becomes more crystalized in other 
jurisdictions, there is a need for fire legal 
liability insurance if the lessee is to be pro- 
tected from potential financial loss resulting 
from negligenuce. In this connection, the 
fire legal liability form excludes liability 
contractually assumed and covers only lia- 
bility imposed by law. It should also be 
kept in mind that subrogation, that is, the 
right of subrogation available to the fire in- 
surance companies, is another reason why 
fire legal liability insurance should be car- 
ried by insureds. Although the fire com- 
panies have not exercised this right to a 
great extent in past years, it has become 
more prevalent in recent years. Then, too, 
there are many instances where the lessor 
may be underinsured and an attempt is made 
to recover the balance of the loss, so that 
whether or not an attempt is made to sub- 
rogate in a given case, the need for fire 
legal liability insurance exists. 


fTMHERE would appear to be no complete 

way of fully protecting the lessee with- 
out fire legal liability insurance, although 
there are alternatives which tend to alleviate 
the problem. Many good suggestions have 
been made, but, to date, there is no unanimity 
in the method of approach to this vexing 
problem. The matter could be handled 
and, in fact, has been dealt with in the 
following ways: 

(1) The parties could include the lessee 
as an additional insured with the owner of 
the building in the fire policy. Since the 
insurance carrier would be protecting the 
tenant’s interest, it would tend to preclude 
the carrier from maintaining a subrogation 
action against him. A single policy naming 
both parties as insureds does eliminate the 
subrogation feature, but there is doubt as to 
the extent it affords protection to the tenant. 

(Continued on page 847) 
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Five States Enact 
49 Insurance Laws 


Continuing our résumé of insurance legis- 
lation in 1952, we treat this month the laws 
created in the States of Maryland, Michi- 
gan, Mississippi, Missouri and New Jersey. 
The five states enacted a total of 49 laws of 
insurance interest. 


Maryland The first of two laws 
enacted in Maryland was Chapter 16, which 
gave to persons wholly dependent on a 
person whose death was caused by negli- 
gence the right of suit against the negligent 
party. 

Chapter 56 ended the policy-stamping 


requirement upon authorized fire insurance 
companies. 


Michigan . . . Five of the 11 insurance 
laws passed by the Michigan Legislature 
relate to workmen’s compensation. Chap- 
ters 77, 107 and 155 revised the statutes 
relating to occupational diseases; Chapter 
263 raised the benefits under workmen’s 
compensation; and Chapter 155 gave indus- 
trial employees or their dependents the 
right of suit against third parties, but sub- 
jected awards to the deduction of work- 
men’s compensation benefits received. 


Chapter 106 revised the statute relating 
to the use of the standard mortality tables 
in determining premiums. 


Chapter 138 required professional boxing 
promoters to insure contestants with mini- 
mums of $1,000 for medical and hospital 
insurance and $5,000 for death. 

Chapter 180 imposed a privilege fee on 
domestic insurance companies of five mills 
on each dollar of paid-up capital, surplus 
and assigned funds. 

Chapter 226 raised the limit of civil dam- 
age suits which can be brought in cities of 
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more than 250,000 population from $1,000 
to $3,000 in all cases, including those brought 
against insurance companies, cooperative 
and mutual benefit associations and fra- 
ternal benefit societies. 


Chapter 246 made changes in the laws 
relating to the holding of real estate by 
insurance companies. 


Chapter 280 made possible the bringing 
of tort actions resulting from motor vehicle 
accidents in the county where the accident 
occurred in addition to the counties of resi- 
dence of the parties to the accident. 


Mississippi . . . Seven laws were passed 
and one insurance study was authorized by 
the Mississippi lawmakers. 


S. C. R. 38 authorized a study of insur- 
ance operation in the state related to the 
laws, in effect and needed, which would 
affect the operation and taxation of insur- 
ance companies. 


H. B. 38 subjected all insurance com- 
panies to the state income tax. The rate of 
taxation was set at 2 per cent of the first 
$5,000, 3 per cent on the next, 4 per cent 
on the next, 5 per cent on the next $10,000 
and 6 per cent on all over $25,000. 


H. B. 286 authorized the state forestry 
commission to procure liability insurance 
on its vehicles. 


H. B. 201 fixed the minimum capital and 
surplus of domestic title insurance com- 
panies at $50,000 and limited the amount of 
single policies that can be issued at 15 per 
cent of the individual company’s capital and 
surplus without reinsurance. 


S. B. 7 instituted a security-type motor 
vehicle safety responsibility law with proof 
requirements set at 5/10/5. 


S. B. 322 provided for the right of con- 
tribution between joint tortfeasors. 
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S. B. 337 increased from $5,000 to $10,000 
the amount of a life insurance policy which 
may be issued without a medical exam- 
ination. 


S. B. 582 authorized Tishomingo County 
to levy a property tax up to one mill to 
pay insurance premiums on certain buildings. 


Missouri... Thirteen laws were enacted 
in Missouri in 1952. 

H. B. 231 raised workmen's compensa- 
tion benefits. 


H. B. 501 made bonds of Missouri school 
districts legal investments for insurance 
companies. 

S. B. 8 made reciprocity provisions against 
foreign insurance companies inapplicable to 
ad valorem taxes on real or personal prop- 
erty or to personal income taxes. 


S. B. 113 revised the law requiring insur- 
ance agents to make reports of excess in- 
surance placed with unauthorized companies 
and set the tax on premiums from such 
insurance at 5 per cent. 


S. B. 114 limited the placing of excess 
insurance with unauthorized companies to 
those approved by the superintendent of 
insurance. 


S. B. 115 raised the tax on premiums of 
insurance procured from foreign companies 
from 2 per cent to 5 per cent in those cases 
where the enabling license granted to the 
insured has expired. 


S. B. 132 made changes in the wording 
of the registration on registered life insur- 


ance policies and annuity bonds and pro- 
vided for the use of facsimile seals of the 
superintendent of insurance and his office. 

S. B. 133 provided for the valuation of 
bonds and other evidences of debt having 
a fixed term and rate when these are used 
as registered policy deposits. 

S. B. 137 revised and expanded the 
workmen’s compensation statutes relating 
to the physical rehabilitation of seriously 
injured workers. 

S. B. 138 revised the law relating to the 
second-injury fund under workmen’s com- 
pensation. 


S. B. 166 permitted certain credits on 
premium taxes to reciprocal interinsurance 
exchanges and title insurance companies. 


S. B. 174 revised the laws relating to the 
taxation of workmen’s compensation insur- 
ers to pay the administration costs of the 
compensation fund. The rate of tax was 
set at 2 per cent of net deposits or net 
premiums received. 
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S. B. 182 rewrote the statutes relating to 
service of process on unauthorized insurers 
and the procedure to be followed in suits 
against them. 


New Jersey... While not neglecting 
other insurance fields, New Jersey legisla- 
tors showed considerable preoccupation in 
1952 with motor vehicle insurance. Such a 
preoccupation is not surprising considering 
the state’s dense population and _ heavily 
congested highways. Perhaps it explains 
the lead taken by New Jersey in setting up 
an Unsatisfied Judgment Fund in this coun- 
try. Other states have viewed this piece of 
legislation with interest and will follow its 
operation closely. If it works, insurance 
companies may expect other states to follow 
the New Jersey lead. 

The Unsatisfied Judgment Fund protects 
the insured motorist against loss when he 
is involved in a collision with an uninsured, 
insolvent driver. The excess of any judg- 
ment over $200, and under the statutory 
limits, is paid to the insured motorist from 
the fund. The uninsured operator must re- 
imburse the fund for the amounts paid 
before he regains his driving privileges. The 
fund is maintained by small yearly assess- 
ments against all motorists and by a levy 
of one half of one per cent of the annual 
net direct written premiums of insurance 
companies. For a more complete report 
of Chapter 174 of the New Jersey laws of 
1952, which set up the Unsatisfied Judgment 
Fund, see the June INSURANCE LAW JOURNAL, 
page 390. 


Continuing their legislation pertaining to 
motor vehicle insurance and moving to plug 
a possible loss to policy holders caused by 
an insurer becoming insolvent, New Jersey 
legislators, in Chapter 175, established the 
Motor Vehicle Liability Security Fund. 
Maintained by an assessment of one half 
of one per cent against annual net direct 
written premiums of motor vehicle insurers, 
the fund provides security for the payment 
of benefits owed by insolvent insurers. 


By means of Chapter 173, the New Jersey 
legislators strengthened their state’s motor 
vehicle financial responsibility regulations 
by enacting a new security-type law sus- 
pending driving privileges where an unsatis- 
fied judgment is more than $100. Former 
responsibility proof requirements of 5/10/1 
were retained. 


A companion item of legislation to the 
financial responsibility law was Chapter 176, 
which apportions the cost of administering 
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the financial responsibility law among insur- 
ers doing business in the state. 


Perhaps not completely satisfied with 
even the financial responsibility law enacted, 
the New Jersey Assembly adopted A. C. R. 
16, which authorizes a study leading to the 
improvement of the financial responsibility 
laws. 

The final enactment affecting motor ve- 
hicle insurance was Chapter 180, which 
increased the motor vehicle financial respon- 
sibility requirements of municipalities from 


20/40/1 to 50/100/5. 


The regulation and taxation of insurance 
companies were the subjects of three enact- 
ments. A franchise tax on domestic stock 
insurers Other than life was imposed by 
Chapter 227. The tax, which goes into effect 
in 1953 with a 4 per cent levy, will decline 
by 0.25 per cent each year to 2 per cent for 
1961 and thereafter. The tax will be imposed 
on all premiums written in the state with 
an option to small insurers having less than 
$50 million total net premiums of paying 
on risks written in the state or one twelfth 
of all premiums written. Investment oppor- 
tunities of insurance companies were en- 
larged by Chapter 136, which permits 
investment in bonds or notes evidencing 
loans, if the bonds or notes are fully insured 
by the United States or by the adminis- 
trator of the Farmer’s Home Administra- 
tion. Unauthorized insurers were made 
subject to service of process by Chapter 
330, which also requires that before answer- 
ing any pleading an unauthorized insurer 
must either furnish proof of financial respon- 
sibility to meet any final judgment or must 
become an authorized insurer. 


A number of the New Jersey enactments 
pertained to workmen’s compensation. The 
law relating to the administration of the 
workmen’s compensation fund was amended 
by Chapter 80 to provide that up to $50,000 
from the excess above $1,250,000 in the fund 
may be applied to the cost of administering 
the workmen’s compensation division. Chap- 
ter 269 added a proviso to the section 
which specifies that agreements shall not 
operate as bars to formal determination in 
workmen’s compensation cases. The amend- 
ment provides that when agreements are 
made as to the amount of disability, the 
state official may approve the settlement in 
an order which shall have the same effect 
as a determination and rule for judgment. 
Chapter 316 included county fire marshalls 
under workmen’s compensation along with 
volunteer firemen and Chapter 317 stipu- 
lated that injury at authorized public showings, 
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exhibitions or parades shall be compensable 
to volunteer firemen or county fire mar- 
shalls. . 


Two measures were adopted which have 
wartime significance. Chapter 12 author- 
izes the purchase of disability insurance 
covering civil defense volunteers in time 
of emergency and fixes disability benefits 
for specified injuries, Chapter 14 exempts 
the owners of buildings designated as air 
raid shelters from liability when the build- 
ings are used as such. 


Under Chapter 294, disabled veterans 
who present certificates from state approved 
vocational schools would be permitted to 
obtain insurance agents’ and brokers’ licenses 
without cost. 


The final New Jersey enactment of insur- 
ance interest is Chapter 335, which estab- 
lishes the right of contribution among joint 
tortfeasors. 


Carry Over 13 Insurance 
Bills in Massachusetts 


Thirteen insurance proposals made to the 
Massachusetts Legislature in 1952 were re- 
ferred to the 1953 legislative session and will 
be introduced in the House of Representa- 
tives when it convenes on January 7. All of 
the bills have been assigned new numbers. 


Six of the proposals are related to motor 
vehicle liability insurance, three to work- 
men’s compensation and the others to taxa- 
tion, insurer-agent contracts, agents’ and 
brokers’ accounts, and group insurance for 
state employees. 


Since the introduction of the compulsory 
motor vehicle insurance law in Massachusetts, 
there has been a move on the part of some 
casualty insurance companies to cease writ- 
ing automobile liability coverage. H. B. 202 
would put a stop to this practice by denying 
to such companies the right to continue 
doing business of any type in the state. 


Another bill which would impose duties 
upon insurers is H. B. 203, which states that 
the commissioner of insurance shall require 
insurance companies writing motor vehicle 
liability insurance in the City of Springfield 
to establish and maintain an assigned risk 
office in that city. 


Some kind of a merit-rating plan for set- 
ting premiums for motor vehicle liability 
insurance would be established by two pro- 
posals. H. B. 200 calls for the use of a 
plan whereby the number of accidents and 
their type shall be considered in conjunction 
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with the type of motor vehicle and the terri- 
tory where it is principally garaged. H. B. 
204 would impose a much simpler system of 
risk classification requiring increased pre- 
miums of applicants who had been involved 
in accidents during the previous five years. 


If either of the proposals for a merit- 
rating plan is approved, its operation would 
be under the direction of a three-man state 
rating bureau within the department of in- 
surance if H. B. 198 is enacted. This bill calls 
for the setting up of such a bureau to classify 
risks and set premiums for compulsory motor 
vehicle liability insurance. 


A study which might lead to an entirely 
new approach to liability insurance against 
motor vehicle accidents would be authorized 
by H. B. 199. The bill calls for an investi- 
gation of the desireability of insuring the 
driver’s license rather than the motor vehicle. 


The Massachusetts Department of Indus- 
trial Accidents has made three proposals 
which will be among those submitted to 
the new legislature. Its first proposal would 
mean a better break for small self-insuring 
employers in the amounts they pay towards the 
expenses of administering the self-insurance 
laws. This proposal, H. B. 83, would change 
the basis for assessing the prorated charges 
from the amounts of individual bonds and de- 
posits to the amounts of individual payrolls for 
the previous year. The department said that the 
proposed change would more nearly reflect 
the amount of work done on account of each 
self-insurer. 


The second proposal of the industrial ac- 
cident department would change the clause 
in the workmen’s compensation laws which dis- 
qualifies physicians as impartial examiners. 
At present, a physician is disqualified who 
has testified in hearings more than three 
times in the preceding year for either in- 
surers or claimants or both. The bill would 
remove this as a disqualification and instead 
would disqualify a physician who has been 
employed or consulted by the employee or 
by the insurer in respect to the injury in 
question or who has been habitually em- 
ployed or consulted by the employee or insurer 
in respect to other matters. 


The third proposal of the industrial accident 
department is aimed at assisting it in obtain- 
ing information as to the disposition of 
appeals to the courts from the orders or 
decisions of its members or the reviewing 
board. The proposal, H. B. 88, would require 
the party to an appeal whose decree is ac- 
cepted by the court to forthwith furnish 
the department with an attested copy of the 
decree. 
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The carry-over bill affecting the taxation 
of domestic insurance companies would make 
permanent the present temporary legislation 
which raises the 1 per cent tax on the casu- 
alty business of domestic insurance companies 
to the 2 per cent rate paid by foreign in- 
surers. Present laws expire at the end of 
1953 and the proposed bill, H. B. 12, would 
become effective January 1, 1954. 


Contracts between insurance companies 
and their agents would have to be made for 
a minimum of one year by terms of H. B. 
201. The bill also provides that such con- 
tracts may be terminated only by written 
notice of one year given on the date they 
are signed. 


H. B. 205 is a self-policing measure intro- 
duced by the Insurance Brokers Association 
of Massachusetts. It would require agents 
and brokers to maintain separate bank ac- 
counts for the sole purpose of their business. 
All premiums would have to be paid into it 
and withdrawals could be made only for the 
following purposes: (1) the payment of re- 
miums to an insurance company; (2) the 
payment of insurance money to clients; (3) 
the expenses of the business; (4) the with- 
drawal of net earnings; and (5) the with- 
drawal of capital contributed to the account 
by the agent or broker. The bill would 
prohibit the use of such an account for 
personal purposes. 


The final bill referred from the 1952 legis- 
lative session is H. B. 206. It authorizes a 
study of the feasibility of state participation 
in the cost of group insurance for state em- 
ployees and their dependents. 


Seek Higher Auto Liability 
Requirements in Maryland 


A bill to increase the financial responsi- 
bility requirements for Maryland motorists 
has been approved by the State Legislative 
Council for submission to the 1953 legislature. 


Under the present Maryland law, motorists 
involved in accidents causing personal injury 
or property damage exceeding $50 must 
demonstrate their ability through insurance 
or otherwise to meet damages of $5,000 for 
injury or death to one person, $10,000 for 
more than one person, and $1,000 for prop- 
erty damage. 

The proposed new Maryland act would 
raise the property damage limit requiring 
reports to more than $100, and would raise 
the responsibility limits to $10,000, $20,000 
and $5,000 respectively. 
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Of War Clauses 


By ROBERT B. BILLINGS 


| ETWEEN THE OUTBREAK of the 

American Revolution on April 19, 1775, 
and the commencement of World War II 
on December 7, 1941, the United States was 
involved in 99 wars, expeditions, campaigns, 
occupations and other disturbances requir- 
ing the use of the army.’ That means one 
such conflict every two years! Number 
100, of course, is already in progress, a 
fact which has caused insurance companies, 
commissioners, attorneys and policyholders 
to reconsider and study the efficacy of war 
clauses. Military commanders have also 
been concerned as additional “regulators” 
by virtue of their power over egress and 
ingress on military bases. At least one com- 
mander has specified that no company can 
operate on, his base unless the policy is free 
of the war clause.” One novel twist has 
been proposed to the usual suggestion to 
permit the government to bear the risk, 
namely, that the companies write a policy 
free of the war-risk clause with the under- 
standing that the government will under- 
write or reinsure the war risk.* These 
current difficulties emphasize a basic peren- 
nial problem. 


The earliest life insurance contracts did 
not afford protection against the hazards 


1The Army Almanac (United States Govern- 
ment Printing Office, 1950), pp. 409-410. 

2 Insurance Exchange Magazine, January, 1952, 
p. 35. 

%The American Life Convention and the Life 
Insurance Association of America are reported 
to be studying the proposal, although the origin 
of the suggestion is unknown, (The National 
Underwriter, March 7, 1952, p. 1.) 


War Clauses 


The war clause does not repre- 
sent a cynical attitude toward 
patriotism but a pragmatic ef- 
fort to fuse the interests of 
companies and policyholders 


inherent in war. However, the tremendous 
impact of the Civil War, which commenced 
on April 15, 1861, led to considerable 
agitation for life insurance protection for 
soldiers. On April 25, 1863, the State of 
New York authorized the National Union 
Life and Limb Assurance Company to 
“make insurance on the lives and limbs and 
health of the officers, soldiers, sailors and 
marines of the Army and Navy of the 
United States.”* Thus commenced an ef- 
fort to eliminate the war-risk exclusion 
from life insurance policies. Today, in time 
of peace, companies make basic policies war- 
risk free, although the limitation is retained in 
supplementary contracts, such as double in- 
demnity or accidental death and disability. 
The meaning of the term “war clause” 
is well known. A war clause is a provision 
in an insurance policy or rider thereto which 
relieves the insurance company of the full 
liability for the face value if the loss is 


*Marquis James in The Metropolitan Life 
(New York, Viking Press, 1947), at p. 19, heralds 
this act as the first comprehensive attempt to 
extend war-risk insurance to a nation’s defend- 
ers, although The Insurance Fact Book (New 
York, Institute of Life Insurance, 1951), p. 97, 
states that life insurance companies wrote the 
first war-risk insurance in 1861. 
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Mr. Billings is a member of the Texas, American 


and Supreme Court Bar Associations. He is pro- 
cedures analyst, Pilot Life Insurance Company 


caused by war. It is usual to provide for 
the payment of a reduced amount—such as 
the amount of the premiums paid, the cash 
value or the reserve of the policy, or a 
similar small sum—if death occurs from 
war. A war clause is an extraordinary 
limitation on the contract and requires the 
written consent of the insured.* 

the war clause provides that 
“this policy does not cover disability re- 
sulting from injury sustained while insured 
is engaged in military service in time of 
war.” Looking at the words alone, there 
appears no reason why it should not exclude 
coverage for an injury incurred prior to the 
issuance of the policy which became active 
after the policy was issued. However, 
undoubtedly the insurer, having determined 
that the insured was an acceptable risk 
when the policy was insured, intended to 
cover such risk. The courts have held that 
the war clause is effective only as to future 
injuries sustained as a result of a future 
war. The grounds for these decisions were 
as follows: (1) the incontestable clause;' 
(2) the opportunity which the insurance 
company has to examine the applicant; * 
(3) the use of language which refers to the 
future;” and (4) the failure properly to 
raise the issue in the trial court.” 


Suppose 


Once issued, a war clause cannot be in- 
serted subsequently in the policy by the 
insurance company.” It has been held that 
this rule also applies to the conversion of 
a policy, Where the insured sought to con- 
vert an annuity policy into an ordinary life 
policy, it was held that the insurance com- 
pany could not insist on the insertion of a 
war clause in the ordinary policy, since the 
annuity policy did not contain such a war 
clause.” The effects of this decision may be 
avoided by a different wording of the con- 
version clause of the policy. For example, 
conversion may be limited to the form 
currently being issued by the company at 
the time of conversion or mutual consent 
may be required for any change of plan. 
On the other hand, if the policy is issued 
with a war clause, any relaxation of its 
terms by the insurer will be liberally con- 
strued. Thus, where the insurer decided to 
suspend the war clause “during the period 
of the war,” the court held that such sus- 
pension was retroactive and included the 
entire period of the war.” 

War clauses are recognized throughout 
the United States. They may be permitted 
“or permitted by the 
common law allowing parties to contract as 
they may choose.” 


expressly by statutes 


It is reasonable, since 





5Cf. Dictionary of Insurance Terms (Insur- 
ance Department, Chamber of Commerce of the 
United States), p. 67. 


® Murray v. John Hancock Mutual Life Insur- 


ance Company, 14 Life Cases 3, 
Ct. 514, 69 Atl. (2d) 182 (1949). 

* Byrd v. U. S., 2 Life Cases 725, 106 F. 
821 (CCA-10, 1939). 

8 Pacific Mutual Life Insurance Company v. 
Barfield, 57 Ga App. 43, 194 S. E. 258 (1937). 

*See footnote 8. There could be a difference 
of opinion as to whether the words ‘‘is engaged"’ 
necessarily must mean ‘‘shall be.”’ 

%” Schaedler v. New York Life Insurance Com- 
pany, 201 Minn. 327, 276 N. W. 235 (1937). 

" Sovereign Camp, W. O. W. v. Compton, 140 
Ark. 313, 215 S. W. 672 (1919); Richter v. Su- 
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165 Pa. Super. 


(2d) 


preme Lodge, Knights of Pythias, 137 Cal. 8, 
69 Pac. 485 (1903). 

12 Rosenbfoom v. New York Life Insurance 
Company, 12 Life Cases 805, 163 F. (2d) 1 
(CCA-8, 1947). Note that the court determined 
that the only question as to ‘‘insurability’’ was 
the insured's military service and that the pol- 
icy had eliminated that as a test. 

8 Ellis v. Fraternal Aid Union, 108 Kan. 819, 
197 Pac. 189 (1921). 

% See Smith-Hurd Illinois Annotated Statutes, 
Insurance Code, Sec. 836(1)(c), and Sec. 155 
of the New York Insurance Code. 

% Bending v. Metropolitan Life Insurance 
Company, 10 Life Cases 340, 74 Ohio App. 182, 
58 N. E. (2d) 71 (1944). 
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the clause specifies coverage, to conclude 
that statutes prohibiting reduction of the 
amount payable” and similar statutes are 
inapplicable to the war clause. State in- 
surance departments may, in order to pro- 
tect the policyholders, require a warning 
notice to be printed conspicuously in red 
ink and in bold type and to contain such 
phrases as: “Read your policy carefully. Cer- 
tain (war, aviation) risks are not assumed. In 
doubt write your company for 
further explanation.” * These may be rub- 
ber-stamped on the policy." Where a 
rubber-stamp provision is used, it is well 
to bear in mind that captions are con- 
sidered an integral part of the policy in 
order to avoid any possibility of ambiguity.” 


case ot 


Failure to secure the approval of an 
insurance director prior to using a war 
clause, though extremely unwise, does not 
affect its validity.” The company may, 
however, face a fine or other penalty for 
failure to secure his approval. The re- 
quirement that a company file the form 
does not ordinarily give the commissioner 
His control 
is negative: to reject any form which does 
not conform to the law.” 


power to dictate policy terms. 


In construing life insurance contracts, the 
general rule provides that any 
must be 


ambiguity 
construed against the insurer.” At 
this 
insofar 


the moment, rule is in a stage of 


evolution as it concerns provisions 
required by statute. It appears likely that 
the courts will eventually conclude that this 
rule of construction is not applicable to 
which follow statutory 
Nevertheless, policies will al- 


policy provisions 


language.” 


ways be liberally construed to accomplish 


the insurance objective.* The rule, of 
course, is a safeguard applicable only where 
the policy terms are ambiguous in meaning. 

“ Tilinois Insurance Code, Sec. 837(1)(f). Cf. 
White v. Standard Life Insurance Company, 10 
Life Cases 915, 198 Miss. 352, 22 So. (2d) 353 
(1945). 

"Colorado, Illinois, Iowa, 
Carolina and Washington. 

'S Hatch v. Turner, 11 Life Cases 535, 145 Tex. 
17, 193 S. W. (2d) 668 (1949). This is an unusual 
case in which the statutory incontestable clause 
was supplied to the policy and then the rubber- 
stamp provision applied to it. 

“Coit v. Jefferson Standard Life Insurance 
Company, 11 Life Cases 664, 28 Cal. (2d) 13, 168 
Pac. (2d) 163, 168 A. L. R. 673 (1946). 

* Dempsey v. National Life & Accident In- 
surance Company, 13 Life Cases 1015, 338 III. 
App. 109, 86 N. E. (2d) 871 (1949). 

** Newcomb v. Victory Life Insurance Com- 
pany, 10 Life Cases 584, 159 Kan. 403, 155 Pac. 
(2d) 456 (1945), rehear. den. 10 Life Cases 833, 
159 Kan. 613, 157 Pac. (2d) 527. 


Missouri, South 


War Clauses 


It is not a substitute for a fair interpretation 
of the policy. For example, if a policy pro- 
vides that the insured shall pay an extra 
premium during his military service, it is 
obvious that if the policy does not specify 
how much or how to compute the extra 
premium, it is incomplete. A court could 
not declare a forfeiture, because it is unable 
to write a contract for the parties.” Indeed, 
the insurer would probably have to negotiate 
a new contract with the insured, since the 
insured’s consent is essential to validate such 
a change of terms. 


As another example, is a policy ambiguous 
if it specifies (1) that death of the insured 
while serving outside the United States is 
not covered and (2) that it does not cover 
a death occurring two years from the date 
of issue as a result of war or any cause 
incident thereto while the insured is outside 
the United States? Specific clauses control 
general clauses. The first clause is specific.” 
If the policy merely contains two different 
provisions, substantially alike, there is ob- 
viously no ambiguity. Instead, each clause 
raises a separate bar to the insured’s pos- 
sible recovery.” 


Terms of life insurance policies are 
usually subject to 


not 
even for 
higher amounts than a company will gener- 


negotiation 


ally issue. As Judge Stone said, one “rarely 
accepts it with a lawver at his elbow.” * 
This furnishes one basis for rules of con- 
struction. Since companies have a wealth 
of legal talent and since the policyholder 
is unadvised (or advised by a partisan, which 
amounts to about the thing), the 
language used is open to suspicion as not 
expressing the true intention of the parties 
but as an effort to guard the 
against adverse circumstances. 


same 


company 


22 Aschenbrenner v. United States Fidelity & 
Guaranty Company, 292 U. S. 80, 54 S. Ct. 590, 
78 L. Ed. 1137 (1934). 

3 Gallopin v. Continental Casualty Company, 
290 Ill. App. 8, 7 N. E. (2d) 771 (1937); ‘‘Con- 
struction of the Life Policy,’’ by William E. 
Mooney, The Insurance Law Journal, March, 
1952, p. 200 and following. 

2* Nichols v. Ocean Accident & Guarantee Cor- 
poration, 18 Automobile Cases 1077, 27S. E. (2d) 
764 (Ga. App., 1943). 

2%Cf. Hagelin v. Commonwealth Life Insur- 
ance Company, 106 Neb. 187, 183 N. W. 103 
(1921). 

26 Caruso v. John Hancock Mutual Life Insur- 
ance Company, 13 Life Cases 63, 136 N. J. L. 
597, 57 Atl. (2d) 359 (1948). 

2 Feick v. Prudential Insurance Company of 
America, 13 Life Cases 545, 1 N. J. Super. 88, 
62 Atl. (2d) 485 (1949). 

2% Aschenbrenner v. United States Fidelity & 
Guarantee Corporation, cited at footnote 22. 
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War clauses have been held valid and 
not contrary to public policy in every in- 
stance, although there have been dissenting 
opinions ” and grumbling recognition.” The 
provision has been held not to tend to 
retard and discourage enlistments™ and 
not to tend to induce violation or evasion of 
the draft laws.” They have been held valid 
whether they exclude coverage or require 
payment of an extra premium,” and whether 
the insured was drafted or enlisted.“ The 
reason generally advanced is that the in- 
surance company has the right to select in 
advance those particular risks it is willing 
to assume.” 


Does public policy actually favor the 
validity of war clauses as stated by the 
courts? During World War I, Congress 
authorized United States Government Life 
Insurance for those serving in the armed 
forces on or after April 6, 1917, and prior 
to October 8, 1940. During World War II, 
Congress provided for National Service Life 
Insurance for those entering military service 
on or after October 8, 1940. Recently, 
Congress passed the Servicemen’s Indemnity 
Act of 1951 for those in active military 
service on and after June 27, 1950. Do 
these acts indicate an approval of the 
validity of war-risk clauses or merely a 
recognition of the effect of their sanction? 


Suppose public policy should dictate that 
war clauses are invalid. Would this place 
an unfair burden on policyholders? Opinions 
may well vary. As taxpayers, policyholders 
pay a pro-rata share of the government in- 


surance programs in wartime. As _ policy- 
holders, they also pay a pro-rata share on 
the claims of the beneficiaries of those 


2” Olson v. Grand Lodge, A. O. U. W. of North 
Dakota, 48 N. D. 285, 184 N. W. 7, 15 A. L. R. 
1270 (1921). 

%® In Marks v. Supreme Tribe of Ben Hur, 
191 Ky. 385, 230 S. W. 540, 15 A. L. R. 1277 
(1921), Judge Quin said: ‘‘The question of the 
want of patriotism prompting such action on 
the part of appellee's officers and which is pre- 
sented with so much fervor, is a matter which 
unfortunately does not affect the validity of the 
contract.”’ 

%1 Metropolitan Life Insurance Company v. 
Staggs, 13 Life Cases 960, 215 Ark. 456, 221 
S. W. (2d) 29 (1949). 

8% Miller v. Illinois Bankers’ Life Association, 
138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378 (1919). 

3% Watkins v. Louisiana State Life Insurance 
Company, 151 Ark. 596, 237 S. W. 89 (1922); 
Railey v. United Life & Accident Insurance 
Company, 26 Ga. App. 269, 106 S. E. 203 (1921); 
Rosenau v. Idaho Mutual Benefit Association, 
9 Life Cases 479, 65 Idaho 408, 145 Pac. (2d) 
227 (1944); Swanson v. Provident Life Insurance 
Company, 194 Iowa 7, 188 N. W. 677 (1922); 
Bradshaw v. Farmers’ & Bankers’ Life In- 
surance Company, 107 Kan. 681, 193 Pac. 
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brother policyholders who were fortunate 
enough to secure their policies just before 
the war clause was inserted in policies. 


In Swanson v. Provident Life Insurance 
Company® Judge Preston, in his dissenting 
opinion, observed: “We think it is a ques- 
tion of fact, and in which actuaries do, no 
doubt, figure the chances of war in calculat- 
ing insurance risks and premiums. It does 
not follow that because a person is in the 
military service, or while in the service, 
he is at all times and under all circum- 
stances subject to the hazards of war.” 
In Watkins v. Louisiana State Life Insurance 
Company™ the court recognized an “in- 
creased hazard occasioned by the enlistment 
of the insured in the military service of the 
United States.” In Lofstead v. Bank Saving 
Life Insurance Company® Judge Burch said: 
“Insurance companies cannot afford to in- 
sure war risks at peace-time rates. Such 
a practice would discriminate unjustly against 
policy holders not engaging in military 
service, would be indefensible as a business 
policy, and ought not to be permitted on 
grounds of public policy.” In White v. 
Standard Life Insurance Company™ Judge 
Roberts said: “It is not perceived just how 
it would be possible for the insurer to fix 
in advance a just, reasonable and _ fair 
premium rate, commensurate with the risks 
involved, applicable to all persons thereafter 
entering military service.” In Arendt v. 
North American Life Insurance Company“ 
the court recognized the “acknowledged 
and well-known dangers inherent in mili- 
tary service in time of war.” In Jorgenson 
v. Metropolitan Life Insurance Company“ the 


332, 11 A. L. R. 1091 (1920); Lofstead v. Bank 
Savings Life Insurance Company, 118 Kan. 
95, 234 Pac. 50 (1925); Ruddock v. Detroit 
Life Insurance Company, 209 Mich. 638, 177 
N. W. 242 (1920); Jorgenson v, Metropolitan 
Life Insurance Company, 12 Life Cases 855, 136 
N. J. L. 148, 55 Atl. (2d) 2 (1947); Saladino v. 
Prudential Insurance Company of America, 188 
Misc. 601, 68 N. Y. S. (2d) 35 (1946), app. dism'd 
70 N. Y. S. (2d) 577; Trimble v. Western & 
Southern Life Insurance Company, 13 Life Cases 
496, 83 Ohio App. 102, 82 N. E. (2d) 548 (1948); 
Sovereign Camp, W. O. W. v. Jackson, 264 S. W. 
289 (Tex. Civ. App., 1924); annotation, 168 A. 
L. R. 685. 

3% Nowlan v. Guardian Life Insurance Company 
of America, 88 W. Va. 563, 107 S. E. 177 (1921). 

% Bending v. Metropolitan Life Insurance 
Company, cited at footnote 15. 

% Cited at footnote 33. 

37 Cited at footnote 33. 

88 Cited at footnote 33. 

8° Cited at footnote 16. 

107 Neb. 716, 187 N. W. 65 (1922). 

*! Cited at footnote 33. 
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Death and Fatality Rates During Major Wars 


Item Mexican 

Death from disease 
(per 1,000 per an- 
num strength) 

Death from wounds 
(per 100 wounded) 


103.9 


14.9 


court pointed to the difficulties of deter- 
mining the scope of risks assumed by mem- 
bers of armed forces. In Neidle v. Prudential 
Insurance Company of America® the court 
observed: “Military service in wartime 
engenders mortal risks from many quarters 
apart from enemy bombs, shells and _ bul- 
lets.” In Gorder v. Lincoln National Life 
Insurance Company“ Judge Birdzell pointed 
out that although the hazard of disease was 
greater in military life than in civilian life, 
the problem received special attention so 
that military men were not subject to any 
greater risk from disease than the civilian 
population. 


Whether the premium paid on a life 
insurance policy is adequate to cover the 
possibility of the death of an insured from 
a war hazard in wartime is a matter of 
actuarial science. Mortality tables have not 
been constructed so as to reflect death rates 
to be expected from military operations." 
Nevertheless, such deaths must enter into 
the calculations, because some policyholders 
with policies which do not contain a war 
clause will be killed in wartime, for the 
clause is not written into policies during 
peacetime except in the case of double 
indemnity.” 


With the change in the manner of fight- 
ing wars, it is undoubtedly common sense 
to anticipate a great many more war casual- 
ties than have occurred in past wars. In a 
mortality study the National Association 
of Insurance Commissioners “ said: “Your 
committee has concluded that the meeting 
of extra losses arising from an extensive 
war cannot be regarded as a function of the 
normal premium based on normal assump- 


“13 Life Cases 837, 299 N. Y. 54, 85 N. E. (2d) 
614 (1949). 


46 N. D. 192, 180 N. W. 514, 11 A. L. R. 1080 
(1920). 

* John M. Magee, General Insurance, 3d Ed. 
(Richard D. Irwin, Inc., 1950), p. 727. 


* William A. Hutcheson, ‘‘Note on Double 
Indemnity Clauses in Life Insurance Contracts,”’ 
XIX Transactions, Actuarial Society of America 
79 (1918). 


War Clauses 


(Union 


Civil 
World 
Warl 


World 
War II 


Spanish- 
American 


Army) 


71.2 34.0 16.5 


14.1 6.7 8.1 


tion as to mortality, loading for expenses 
and fluctuations, and interest.” The ex- 
perience of the United States in previous 
wars is not considered to be sufficient to 
use as a basis for predicting losses in a 
future war. In this connection, it is inter- 
esting to note the above table.” 


Korean casualties had reached 107,134 
by April, 1952. Life insurance claims, 
however, amount to only % per cent of 
the total death benefits paid by life com- 
panies as a result thereof.“ But it must 
be remembered that one atom bomb put 
between 70,000 and 80,000 among the dead 
or missing at Hiroshima. 


Is the calculation of the war hazard more 
difficult than the calculation of the hazards 
covered by supplementary accidental death 


contracts? It is significant, presumably, 


that at least one company charges a flat 
rate, regardless of the age of the insured, 
of $1.92 per thousand for accidental death 


benefits. The amount of this premium is 
slight, but the coverage is broad. The ques- 
tion is raised as a matter for interesting 
speculation. The clear weight of authority, 
both among the judiciary and the actuaries, 
is to the effect that the hazard of war is 
indeterminable and cannot be calculated for 
premium-paying purposes. 


As one might expect, the exact phraseology 
of war clauses varies from company to com- 
pany, although there is a striking homo- 
geneity among the various wordings selected. 
In general, war clauses are considered to be 
of two types, namely, the status type and 
the results type.” In the status type of 
clause, coverage is suspended during the 


4 National Association of Insurance Commis- 
sioners’ Report of the Committee to Study the 
Need for a New Mortality Table and Related 
Topics (San Francisco, June 21, 1939). 


The Army Almanac (United States Govern- 
ment Printing Office, 1950), p. 91. 


*% The National Underwriter (Life Insurance 
Edition), August 15, 1952, p. 8. 


* Ballantine’s Problems in Law, 3d Ed. (1949), 
pp. 748-749. 
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time one is in the military service. In the 
results type of clause, coverage is granted 
only if the cause of death is not due to the 
military service of the insured. Courts 
generally favor a construction of the clause 
which will make it a “results” type. Most 
insurance commissioners are opposed to 
the “status” type of clause and recommend 
a war-risk exclusion of the results type.” 


Examples of Phraseology 


Various wordings are set forth for what 
they are worth: (1) “If the insured shall 
enter into, engage or take part voluntarily 
or otherwise in any branch of military, 
aeronautic, submarine, or naval service in 
time of war, and death shall occur prior to 
discharge from such service, or the insured 
shall die as a result of such service within 
six months after such discharge, the liability 
of the Company shall, in either event, be 
limited to the terminal reserve of 
[the] policy. .”™(2) “Military or naval 
service in time of war is a risk not as- 
sumed under this policy at any time.” ®™ 
is) ™. if the death of the insured occurs 
from any cause while the insured is serving 
outside the states_of the United States, 
the District of Columbia, and Dominion 
of Canada, in the military, naval or air 
forces of any country at war (declared or 
undeclared) or within six months after the 
termination of such service if death be 
caused from wounds, injuries or disease re- 
suffered in such service.”™ (4) 
shall not be payable if death resulted 
from military or naval service in time of 
war, or from any act incident to war.” ™ 
(5) “It is expressly provided that death 
while in the service in the army or navy 
of the government in time of war is not a 
risk covered at any time during the con- 
tinuance or reinstatement of this policy 
for any greater sum than the amounts actu- 


ceived or 


“ 


*® The war clause recommended by the com- 
missioners is definitely a ‘‘results’’ type of 
clause. 

‘Newcomb v. Victory Life Insurance Com- 
pany, cited at footnote 21. 

8 Nutt v. Security Life Insurance Company 
of America, 142 Ark. 29, 218 S. W. 675 (1920); 
Atkinson v. Indiana National Life Insurance 
Company, 194 Ind. 563, 143 N. E. 629 (1924). 

583 Coit v. Jefferson Standard Life Insurance 
Company, cited at footnote 19. 

“™ Mutual Life Insurance Company of New 
York v. Davis, 13 Life Cases 912, 79 Ga. App. 
336, 53 S. E. (2d) 671 (1949). 

% Miller. v. Illinois Bankers’ Life Association, 
cited at footnote 32. 

5% James V. Metropolitan Life Insurance Com- 
pany, 12 Life Cases 604, 331 Ill. App. 285, 73 
N. E. (2d) 140 (1947). 
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ally paid to the company thereon.”™ (6) 
“The insurance under this supplementary 
contract shall be suspended . while the 
insured is in the military or naval service 
in the time of war, in which event that 
portion of the additional premium received 
by the company but unearned during the 
period of such suspension shall be re- 
funded.” ™ (7) The policy is not payable 
if the insured is “enrolled in the military 
or naval service in time of war.”™ (8) The 
policy is not payable if the insured “en- 
gaged in military or naval service in time 
of war.”™ (9) A restricted amount is pay- 
able if death occurs “outside the Home 
Areas while the insured is in the military or 
naval forces of any country engaged in war.” ” 


Although this list is not intended to be all- 
inclusive, a few recent innovations may be 
added to it: (10) One company has pro- 
posed adoption of a clause to pay war 
claims in full provided its over-all 
tality does not exceed 110 per cent of the 
average mortality for the preceeding five- 
year period.” (11) Another company uses 
a “results of type of clause." 
(12) Some companies limit the war clause 
to those who happen to be between speci- 
fied age limits.” (13) Many companies will 
write a policy free of the war clause up 
to a certain maximum amount—usually $5,000. 


iior- 


eS ee 
service 


Which particular type of clause affords 
the best protection for the policyholder? 
Which affords the best protection for the 
company? These questions, of course, are 
individual matters to be decided by the 
particular company in the light of legis- 
lation and administrative edicts. In view of 
the difficulties of securing evidence in 
foreign countries and in view of the fact 
that home areas may no longer be immune 
from destruction, even the results clause 
combined with a geographical status ex- 
clusion may not afford a great deal of 

% Life & Casualty Insurance Company of 
Tennessee v. Garrett, 12 Life Cases 1121, 250 
Ala. 521, 35 So. (2d) 109 (1948). 

‘8 Merchants National Bank of Mobile v. Com- 
monwealth Life Insurance Company, 12 Life 
Cases 302, 249 Ala. 58, 29 So. (2d) 350 (1947); 
Benham v. American Central Life Insurance 
Company, 140 Ark. 612, 217 S. W. 462 (1919). 

5* Stinson v. New York Life Insurance Com- 
pany, 13 Life Cases 1, 167 F. (2d) 233 (CA of 
D. C., 1948). 

® The National Underwriter, August 25, 1950, 
p. 2. 

| The National Underwriter, July 25, 1952, 
p. 5. 
® The National Underwriter, August 25, 1950, 
p. 3. 
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protection to the insurer under present 
conditions. The next war may bring de- 
struction to the “home areas.” 


Is Korean Conflict ‘*War'’? 


Are we already in that “next” war? 
According to the dictionary,” war is “the 
state or fact of existing violence or force 
against another, now only against a state 
or other politically organized body; especi- 
ally a contest by force between two or more 
nations or states.” The Korean conflict 
is a United Nations’ venture and not solely 
the responsibility of the United States. The 
United Nations charter gives military power 
to the Security Council and makes it pri- 
marily responsible for the maintenance of 
international peace and security.“ On June 
27, 1950, the Security Council recommended 
that “members of the United Nations fur- 
nish such assistance to the Republic of 
Korea as may be necessary to repel armed 
attack and to restore international peace 
and security in the area.” The United 
Nations charter was implemented in the 
United Nations Participation Act of 1945, 
but Congress commented: “Preventive or 
enforcement action by these forces upon 
the order of the Security Council would not 
be an act of war but would be international 
action for the preservation of the peace 
and for the purpose of preventing war. 
Consequently, the provisions of the charter 
do not affect the exclusive power of the 
Congress to declare war.” The idea 
promulgated seems to be that self-defense or 
action to preserve peace is not war. In 
his emergency proclamation. of December 
19, 1950," President Truman said that the 
events in Korea (and elsewhere) “consti- 
tute a grave threat to the peace of the world.” 

Article I, Section 8, of the United States 
Constitution states: “The Congress shall 


3 


*8 Webster's New Collegiate Dictionary. 

"United Nations Charter, Chapters V, VI, 
VIl. 

® Stephen S. Fenichell and Phillip Andrews, 
The United Nations: Blueprint for Peace (John 
C. Winston Company, 1951), p. 91. 

* United States Code Congressional Service, 
1945, p. 934. Cf. The Mutual Defense Assistance 
Act of 1949 and the Mutual Security Act of 1951. 

** Executive Proclamation No. 2914, 15 Federal 
Register 9029, United States Code Congressional 
Service, 1950, Vol. 1, p. 1551. 

The American Bar Association's Standing 
Committee on Peace and Law Through United 
Nations has made a thorough study of this 
problem. (See Annual Report of the American 
Bar Association (1951), Vol. 76, p. 225 and fol- 
lowing.) 

® The California court has reversed its pre- 
vious position that the United Nations charter 


War Clauses 


have Power to declare war.” Article 
II, Section 2, of the Constitution provides 
that the President shall be the commander- 
in-chief of the armed forces and empowered 
to make treaties, by and with the advice and 
consent of the Senate, provided two thirds 
of the Senators present concur. Article V1 
of the Constitution provides that “treaties 
made, or which shall be made, under the 
authority of the United States, shall be the 
supreme law of the land; and the judges in 
every state shall be bound thereby, anything 
in the Constitution or laws of any state 
to the contrary notwithstanding.” The ques- 
tion, of course, arises whether the Presi- 
dent and the Senate can combine to nullify 
the power of Congress to declare war.” 
Assuming that they may have that power, 
the further question arises as to whether 
or not they have done so in implementing 
the United Nations charter. The answer, 
of course, is that so far there has been no 
intention expressed or implied to deprive 
Congress of the power to declare war, and 
the legislation and executive proclamations 
thus far have specifically negatived such 
intention. Courts would probably hold that 
the President and the Senate cannot de- 
prive Congress of the power to declare war, 
because, in the final analysis, the constitu- 
tional provisions are superior to treaties and 
the phrase in Article VI “anything in the 
Constitution or laws of any state to the 
contrary notwithstanding” applies to the 48 
state courts, not to the justices of the fed- 
eral courts.” 


Today, opinion is conflicting as to whether 
the Korean conflict is a war or not. The 
weight of authority that exists is to the 
effect that the Korean conflict is a war.” 
On principle, it does not appear to me to be 
a war, and I venture to predict that our 
highest court will so hold when the issue is 
squarely presented to it. 


required it to invalidate its alien land law and 
is now of the opinion that the charter does not 


supersede existing domestic legislation. (Fujii 
v. State, 242 Pac. (2d) 617 (1952). The earlier 
case was Fujii v. State, 217 Pac. (2d) 481; 
218 Pac. (2d) 595.) 

” Gray v. Southern Aid Life Insurance Com- 
pany, 15 Life Cases 507 (D. C. Muniec. Ct.); 
opinion of Attorney General of North Dakota, 
reported in The American Legion Magazine, 
March, 1952. The Beley and Harding cases have 
recently been reversed by the Superior Court 
of Pennsylvania, which referred to the Korean 
conflict as an ‘‘undeclared war’’ at most. (Beley 
v. Pennsylvania Mutual Life Insurance Com- 
pany, 15 Life Cases 490; Harding v. Pennsyl- 
vania Mutual Life Insurance Company, 15 Life 
Cases 560.) Kentucky and France held Korea 
and Indo-China conflicts to be ‘‘police actions."’ 
(Best’s Insurance News, February, 1952, p. 18.) 
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In Rosenau v. Idaho Mutual Benefit Asso- 
ciation” the court held that World War 
II did not commence until formally de- 
clared by Joint Resolution of Congress on 
December 8, 1941. However, other cases 
definitely held that World War II com- 
menced on December 7, 1941.% <A distinc- 
tion, of course, is to be drawn between 
public actions and private engagements, 
such as life insurance policies, where even 
“undeclared” war may be included within 
the war clause.” In Stankus v. New York 
Life Insurance Company™ the insured was 
lost at sea when his ship was sunk by a 
torpedo on October 30, 1941. The court 
pointed out that the war clause was not 
restricted to a war being prosecuted by the 
United States. The court took judicial 
notice of public acts of the United Kingdom 
and Germany and Italy to find that a state 
of war existed between them.” Three other 
decisions may be of interest in this con- 
nection: (1) the phrase “during the period 
of the war” includes the entire period and 
will have retroactive, as well as future, 
effect; ® (2) insurrection is not war;™ and 
(3) war generally invalidates a contract.” 

As to when a war terminates, the courts 
have uniformly held that such terms as 
“cessation of hostilities,” “termination of 
war,” “duration of the war,” “engaged in 
war,” “acts of war,” “war,” etc., refer to the 
end of hostilities as a fact and not as a matter 
of formal declaration.” However, for the 
purpose of the Trading with the Enemy 
Act, “when the United States is involved 
in a state of war with any other nation, the 
conflict does not cease and terminate until 
such time as the treaty of peace has been 

™ Cited at footnote 33. 

7 New York Life Insurance Company v. Ben- 
nion, 12 Life Cases 74, 158 F. (2d) 260 (1946), 
cert. den. 331 U. S. 811, 67 S. Ct. 1202, 91 L. Ed. 
1831, rehear. den. 331 U. S. 867, 67 S. Ct. 1530, 
91 L. Ed. 1871; Savage v. Sun Life Assurance 
Company of Canada, 10 Life Cases 272, 57 F. 
Supp. 620 (La., 1944); West v. Palmetto State 
Life Insurance Company, 8 Life Cases 1035, 202 
S. C. 422, 25 S. E. (2d) 475, 145 A. L. R. 1461 
(1943). 

73 New York Life Insurance Company v. Dur- 
ham, 13 Life Cases 8, 166 F. (2d) 874 (CCA-10, 
1948). 

“7 Life Cases 1083, 312 Mass. 366, 44 N. E. 
(2d) 687 (1942). 

% Accord: Vanderbilt v. Travelers Insurance 
Company, 112 Misc. Rep. 248, 184 N. Y. S. 54 
(1920), aff'd 235 N. Y. S. 14, 139 N. E. 715 
(1923). 

% Pllis v. Fraternal Aid Union, cited at foot- 
note 13. 

™ La Rue v. Kansas Mutual Life Insurance 
Company, 68 Kan. 539, 75 Pac. 494 (1904). The 
leading case frequently cited is the Prize Cases, 
2 Black 625, 67 U. S. 635, 17 L. Ed. 459 (1863). 
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ratified by the Senate of the United States 
and the appropriate governmental agency 
of the nation with which this country 
was at war.”” 


In between the beginning and ending of 
war, people move in and out of various mili- 
tary groups. They may don a uniform and 
continue their normal routine. The im- 
portance of the terms used may be indicated 
by the following quotation: “The term 
‘soldier’ has reference to the army, not the 
navy. The clause in which the word ap- 
pears, being a special exemption from lia- 
bility, written by the association, for its 
own protection, is not entitled to a liberal 
construction. To infer that the association 
intended that the word ‘soldier’ should have 
a broader meaning than it has in ordinary 
parlance, or to infer that the association 
accidently omitted from the list of hazard- 
ous occupations service in the navy, would 
be mere conjecture on our part. It would 
not do to base such an inference upon the 
idea that enlistment in the navy is as 
hazardous as enlistment in the army, be- 
cause the hazardous occupation in this 
case had nothing whatever to do with the 
man’s death.” ® 


“Regular Army”’ 


The term “regular army” has been held 
to include all branches of the military estab- 
lishment and not merely the “permanent 
establishment,” and it also includes military 
duty in the service of other countries in 
time of war.” Although subject to court- 
martial jurisdiction, members of the mer- 
chant marine have been held not to be in 
military service for the purpose of the 


* New York Life Insurance Company v. Stat- 
ham, 93 U. S. 24, 23 L. Ed. 789 (1876); New 
York Life Insurance Company v. Davis, 95 U. S. 
425, 24 L. Ed. 453 (1877); New York Life In- 
surance Company v. Hendren, 24 Gratt (Va.) 
536 (1874), writ of error dism'’d 92 U. S. 286, 
23 L. Ed. 709 (1876); Wessal, Duval & Company, 
Inc. v. Grace Lines, Inc., 70 F. Supp. 409 (N. Y., 
1944). 

” Stinson v. New York Life Insurance Com- 
pany, cited at footnote 59; Girdler Corporation 
v. Charles Enese Johnson & Company, 95 F. 
Supp. 713 (Pa., 1951); Mutual Life Insurance 
Company of New York v. Davis, cited at foot- 
note 54; National Life & Accident Insurance 
Company v. Leverett, 13 Life Cases 853, 215 
S. W. (2d) 939 (Tex. Civ. App., 1949), error 
refused. 

 Frabutt v. New York, Chicago & St. Louis 
Railway Company, 84 F. Supp. 461 (Pa., 1949). 


‘' Schroeder v. Amalgamated Association of 
Street & Electric Railway Employees of Amer- 
ica, 153 La. 27, 95 So. 389 (1922). 


‘2 Huntington v. Fraternal Reserve Association 
of Oshkosh, 173 Wis. 582, 181 N. W. 819 (1921). 
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Soldiers and Sailors Civil Relief Act,” al- 
though obviously the merchant seaman’s 
death may result from war or an act in- 
cident thereto. A member of the Army 
Nurse Corps is in the “military forces.” ™ 
A chaplain actually serving at a military 
post is in the military service,” although 
whether he is so engaged may be a jury 
question.” 


Medical officers are in the military or 
naval service,* but a doctor who is in the 
National Guard and called up temporarily 
during a strike has not thereby changed his 
occupation within the terms of a disability 
policy insuring him “while he is engaged in 
the occupation of a physician and surgeon.” ® 
it has been held' that within the meaning of a 
special accident policy for guardsmen, a 
member of the National Guard is “in line 
of duty” when on his way to the armory for 
an evening drill.” An officer in the dental 
corps is in the military service.” 


A college student who is merely in the 
Medical Enlisted Reserve Corps, though 
subject to call to active service, is not in 
the military service.” Ina rather interesting 
case, a foreign-born Chinese who was a 
visiting student applied to the War De- 
partment for a commission and, though 
found acceptable, was never called to duty. 
It was held that he did not thereby become 


“Osbourne v. U. S., 164 F. (2d) 767 (CCA-2, 
1947). 

‘| Bologna v. New York Life Insurance Com- 
pany, 13 Life Cases 1097, 40 So. (2d) 533 (La. 
App., 1949). 

% New York Life Insurance Company v. 
White, 14 Life Cases 1056, 190 F. (2d) 424 
(CA-5, 1951). 

“U.S. v. La Tourette, 151 U. S. 572, 14 S. Ct. 
422, 38 L. Ed. 274 (1894). 

* Mutual Benefit Life Insurance Company v. 
Wise, 34 Md. 582 (1871). 

S Mullen v. Pacific Mutual Life Insurance 
Company, 14 Life Cases 143, 179 F. (2d) 556 
(CA-3, 1950). 

* Interstate Business Men’s Accident Associa- 
tion v. Lester, 257 F. 225 (CCA-8, 1919), cert. 
den. 250 U. S. 662, 40 S. Ct. 11, 63 L. Ed. 1195. 

” Doke v. United Pacific Insurance Company, 
8 Life Cases 166, 15 Wash. (2d) 536, 131 Pac. 
(2d) 436 (1943), adhered to 135 Pac. (2d) 71 
(1943). 

" Mattox v. New England Mutual Life Insur- 
ance Company, 25 Ga. App. 311, 103 S. E. 180 
(1920). 

2 U, §. 
1941). 

*U, S. v. Peter You Lo Chen, 170 F. (2d) 307 
(CCA-1, 1948). 

“This has always struck me as unfair to the 
“regulars.”’ A more realistic reserve program 
is needed. 

“ Boatwright v. American Life Insurance Com- 
pany, 191 Iowa 253, 180 N. W. 321, 11 A. L. R. 
1085 (1920); Edwards v. Life & Casualty Insur- 
ance Company of Tennessee, 12 Life Cases 190, 


v. Woodworth, 36 F. Supp. 645 (Mass., 


War Clauses 


entitled to citizenship under the Nationality 
Act of 1940." A clear distinction is drawn 
between an individual’s active or inactive 
status in the military service. For example, 
it is common knowledge in peacetime that 
numerous soldiers are on active duty in en- 
listed grades while on an inactive reserve 
commission status,“ and many civilians 
hold reserve commissions. Insofar as a life 
insurance war exclusion clause is concerned, 
the company’s liability may depend upon 
whether there is a causal connection be- 
tween the military training of the insured 
and his death.” If, however, the test is 
the “status” of the insured, a V-12 student 


under the Navy college program is in the 
military service.” Statutory definitions alone 
are not always controlling, and a member 
of the Civil Air Patrol may, under proper 
circumstances, be in the military forces.” 


A soldier is in the military service while 
on furlough, leave or pass. However, whether 
his accidental death during the time of his 
excused absence from duty—whether he is 
at home or abroad—is excluded will depend 
upon the specific wording of the war clause.™ 


Civilians 
During the present crises and the next 


war, there will be growing concern over 
civilians, This is not due entirely to the fear 


210 La. 1024, 29 So. (2d) 50 (1946); Myli v. 
American Life Insurance Company of Des 
Moines, Iowa, 43 N. D. 495, 175 N. W. 631, 11 
A. L. R. 1097 (1919). 

% Feick v. Prudential Insurance Company of 
America, cited at footnote 27. 

™ Popham v. U. 8., 97 F. Supp. 63 (Mo., 
1951); Huntington v. Fraternal Reserve Associa- 
tion of Oshkosh, cited at footnote 82. 

% Life & Casualty Insurance Company of Ten- 
nessee v. Garrett, cited at footnote 57; Life & 
Casualty Insurance Company v. McLeod, 9 Life 
Cases 222, 70 Ga. App. 181, 27 S. E. (2d) 871 
(1943): Lindsay v. Life & Casualty Insurance 
Company, 9 Life Cases 202, 70 Ga. App. 190, 
27 S. E. (2d) 877 (1943); James v. Metropolitan 
Life Insurance Company, cited at footnote 56; 
Atkinson v. Indiana National Life Insurance 
Company, cited at footnote 52; Long v. St. 
Joseph Life Insurance Company, 248 S. W. 923 
(Mo. App., 1920); Feick v. Prudential Insurance 
Company of America, cited at footnote 27; 
Neidle v. Prudential Insurance Company of 
America, cited at footnote 42; Saladino v. 
Prudential Insurance Company of America, cited 
at footnote 33; Bending v. Metropolitan Life 
Insurance Company, cited at footnote 15; 
Trimble v. Western & Southern Life Insurance 
Company, cited at footnote 33; Smith v. Sov- 
ereign Camp, W. O. W., 9 Life Cases 561, 204 
S. C. 193, 28 S. E. (2d) 808 (1944); Young v. 
Life & Casualty Insurance Company of Ten- 
nessee, 9 Life Cases 947, 204 S. C. 386, 29 S. E. 
(2d) 482 (1944); Laurendeau v. Metropolitan 
Life Insurance Company, 14 Life Cases 175, 116 
Vt. 183, 71 Atl. (2d) 588 (1950). 
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that the home areas of the United States 
are no longer immune from attack but, in 
part, because of the tremendous number of 
civilians employed abroad. A recent news- 
paper article” stated that the United States 
has a record 174,000 civilians working 
abroad. These, of course, will be in addition 
to civilian workers at home who may be 
legitimately said to be in the military serv- 
ice in time of war. The armed forces have 
recognized the disciplinary problem involved 
in the new Uniform Code of Military 
Justice, as they have always recognized the 
problem in previous Articles of War. 
Perhaps the earliest case dealing with 
civilians accompanying armed forces was 
Welts v. Connecticut Mutual Life Insurance 
Company.” The insured engaged in 
building a railroad bridge under direction 
of the military authorities (a considerable 
distance in the rear of the army) when he 
was shot and robbed by two men not in 
uniform, The court held the insurer liable 
because his death was not due to casualties 
consequences of war rebellion. In 
Grimes v. New York Life Insurance Com- 
pany" the Philco Corporation had made 
an employee available to the United States 
Navy, and he was killed when his plane 
crashed into a mountain. The court said: 
“The line must be drawn some place be- 
tween immediate death by enemy action 
and death a remote result the war 
in the sense that war was merely one of 
the conditions sine qua non to its happening. 
The did die as an immediate 
result of enemy action, and it is certainly an 
issue of material fact whether the circum- 
stances of his death fall on one side or the 
other of the line.” In Smith v. New York 
Life Insurance Company"™ the death of a 
civilian worker as the result of an explosion 


was 


or or 


as of 


insured not 


in the plant which manufactured high ex- 
plosive target bombs for the government 
was held to be a result of “war, or any act 
incident thereto” within the meaning of a 
double indemnity exclusion of a life insur- 


“The Daily Pantagraph, Bloomington, IIli- 
nois, January 24, 1952. 

48 N. Y. 34, 8 Am. Rep. 518 (1871). 

113 Life Cases 1009, 84 F. Supp. 989 (Pa., 
1949). 

213 Life Cases 232, 54 Ohio L. Abs. 481, 86 
N. E. (2d) 340 (1948). 

3 For instance, cf. Hodges v. New York Life 
Insurance Company, 13 Life Cases 225, 78 F. 
Supp. 244 (Va., 1948). 

1% Swanson v. Provident Life Insurance Com- 
pany, Bradshaw v. Farmers’ & Bankers’ Life 
Insurance Company and Ruddock v. Detroit 
Life Insurance Company, cited at footnote 33; 
Patrick ¥. International Life Insurance Com- 


ance policy. The Smith case can hardly 
be reconciled with the Welts and Grimes 
cases. It seems unrealistic to decide cases 
solely on the basis of whether an activity— 
which may or may not be related to war— 
is more dangerous than another. (The 
bomb produced might have been used for 
target practice or in training rather than 
against the enemy.) Yet, there are un- 
doubtedly situations where there exists such 
an intimate relationship between the civilian 
employment and the war effort that no 
test other than the closeness or remoteness 
concept might be feasible.” 

World War II was fought primarily by 
“civilians in uniform.” However, in con- 
struing war clauses in life insurance policies, 
it makes no difference whether the soldier 
volunteered or was called up under the 
Selective Service Act. “Enlisted” includes 
drafted.” Yet, although of no controlling 
importance, the fact that a man was drafted 
has been used as one of the incidents to 
illustrate the fortuitous workings of chance 
in determining that a soldier's death was due 
to “accidental means,” ™ as it usually is. 


‘Active Service”’ 


Some difficulty has been encountered in 
determining the meaning of “active serv- 
ice.” The phrase was carefully analyzed 
and discussed in Redd v. American Central 
Life Insurance Company: “Is one who 
has entered a military training camp and is 
there in course of training in the medical 
department of the army, thousands of miles 
from the scene of hostilities, to be regarded 
as in active service in the army in time 
of war? We think not. Such a person is 
certainly not ‘before the enemy in time of 
war’, or engaged in ‘operations carried on 
in time of war’, nor is he in the ‘perform- 
ance of duty against an enemy’.” Judge 
Ellison dissented on the ground that the 
phrase was strained to the point of absurdity 
and that the majority’s view would require 
a soldier to be in actual combat in order to 





pany, 282 S. W. 745 (Mo. App., 1926); Nowlan 
v. Guardian Life Insurance Company of Amer- 
ica, cited at footnote 34. 


McQueen v. Sovereign Camp, W. O. W.., 
115 S. C. 411, 106 S. E. 32 (1921); Watson v. 
Sovereign Camp, 108 S. E. 145 (S. C., 1921). 

Great Southern Life Insurance Company v. 
Churchwell, 91 Okla. 157, 216 Pac. 676, 28 
A. L. R. 97 (1923). 

7 State Life Insurance Company v. Allison, 
269 F. 93, 14 A. L. R. 412 (CCA-5, 1920); Martin 
v. People’s Mutual Life Insurance Company of 
Jonesboro, 145 Ark. 43, 223 S. W. 389, ll 
A. L. R. 1111 (1920). 

#8 200 Mo. App. 383, 207 S. W. 74 (1918). 
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be in “active service.” Other cases seem to 
agree with Judge Ellison, at least to the 
extent of holding that the phrase “active 
service” is broad enough to include service 
not connected with actual warfare.” Train- 
ing, of course, may be active service,”” 
although not necessarily the proximate cause 
of the insured’s death.“ One has entered 
upon active service when he has passed the 
examination, taken the oath, been enrolled 
as a soldier and become subject to the 
orders of the military branch of the 
government.” 


Frequently, in construing war clauses, it is 
essential to consider the effects, real or 
potential, of other provisions contained in 
the same policy. One such provision is the 
“incontestable clause.” The leading case in- 
terpreting the incontestable clause is Metro- 
politan Life Insurance Company v. Conway ™ 
in which Judge Cardozo announced that the 
incontestable clause did not prohibit a suit 
to determine the extent of coverage agreed 
upon in the policy. The question of whether 
a certain risk was ever intended to be cov- 
ered at all by the insurance company does 
not amount to a “contest” of the policy but 
merely calls for an interpretation of the 
contract as written.“* The incontestable 
clause may be supplied by statutory require- 
ment, though omitted from the written con- 
tract,” and has the effect of barring the 
defense of antecedent disability.’ 


Occupation Clauses 


The war clause has also been considered 
in connection with occupation clauses, Thus, 


” U. S. v. Woodworth, cited at footnote 92; 


Ruddock v. Detroit Life Insurance Company, 
cited at footnote 33. 

"0 Hooker v. New York Life Insurance Com- 
pany, 12 Life Cases 495, 161 F. (2d) 852 (CCA-7, 
1947), cert. den. 332 U. S. 809, 68 S. Ct. 109, 92 
L. Ed. 386, rehear. den. 332 U. S. 826, 68 S. Ct. 
164, 92 L. Ed. 401; Hggena v. New York Life 
Insurance Company, 10 Life Cases 908, 236 Iowa 
262, 18 N. W. (2d) 530 (1945). 

‘ Boatwright v. American Life Insurance 
Company, cited at footnote 95; Selenack v. Pru- 
dential Insurance Company of America, 12 Life 
Cases 259, 160 Pa. Super. 242, 50 Atl. (2d) 736 
(1947). 

"2 Ruddock v. Detroit Life Insurance Com- 
pany, cited at footnote 33; Redd v. American 
Central Life Insurance Company, cited at foot- 
note 108. 

13 252 N. Y. 449, 169 N. E. 642 (1930). 

_™ Burns v. Mutual Benefit Life Insurance 
Company of Newark, New Jersey, 13 Life Cases 
395, 79 F. Supp. 847 (1948), aff'd 14 Life Cases 
326, 179 F. (2d) 236 (CA-6, 1949); Wilmington 
Trust Company v. Mutual Life Insurance Com- 
pany of New York, 13 Life Cases 1091, 177 F. 
(2d) 404 (CA-3, 1949), cert. den. 339 U. S. 931, 
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it has been held that a temporary call to 
active duty of a National Guard unit for the 
purpose of quelling a strike did not amount 
to a change of occupation of a physician 
who was a member of the unit.” Provisions 
making the policy void “if the insured shall 
engage in army or navy service in time of 
war” have been considered similar to change- 
of-occupation clauses.“* An air stewardess 
returning in a military “ferry trip” was held 
not within the prohibition of the war-re- 
striction clause, because her occupation re- 
quired her to ride in airplanes and, obviously, 
there was no greater risk involved than 
usual.” Where the change-of-occupation 
provision merely calls for an increased pre- 
mium for a change to a more hazardous 
occupation, the company has been held liable 
although the changed occupation was non- 
insurable.” The phrase “engaged in” has 
been interpreted to have an occupational 
connection and does not include a single 
trip in a military plane.™ 


The grace period of a policy is unaffected 
by a war-risk-exclusion clause. Thus, where 
a policy provided that the insured should 
pay an extra premium if the insured was in 
the military or naval service in time of war, 
and he wrote from camp saying he wanted 
to keep the policy in force, requesting in- 
formation as to when he should commence 
paying extra premiums, he was covered al- 
though he died within the grace period.” 


An interesting situation, perhaps sut generis, 
was presented in Zaunckowski v. Travelers 
Insurance Company. The insured was in- 
sured under a group life policy which pro- 
vided that if the insured was inducted, 


70 S. Ct. 665, 94 L. Ed. 1351; Paradies v. Trav- 
elers Insurance Company, 183 Misc. 887, 52 
N. Y. S. (2d) 290 (1944); Field v. Western Life 
Indemnity Company, 227 S. W. 530 (Tex. Civ. 
App., 1921). But see Hayes v. Home Life In- 
surance Company, 12 Life Cases 1151, 168 F. 
(2d) 152 (CA of D. C., 1948); Mattox v. New 
England Mutual Life Insurance Company, cited 
at footnote 91. 

15 Hatch v. Turner, cited at footnote 18. 

16 Byrd v. U. S., cited at footnote 7. 

17 Interstate Business Men’s Accident Associa- 
tion v. Lester, cited at footnote 89. 

"8 Bowman v. Surety Fund Life Insurance 
Company, 149 Minn. 118, 182 N. W. 991 (1921). 

19 Hansen V. Mutual Life Insurance Company 
of New York, 118 S. W. (2d) 505 (Mo. App., 
1938). 

1% Gillies v. Preferred Accident Insurance 
Company of New York, 203 App. Div. 588, 197 
N. Y. S. 51 (1922). 

121 Hartol Products Corporation v. Prudential 
Insurance Company of America, 8 Life Cases 
414, 290 N. Y. 44. 47 N. E. (2d) 687 (1943). 

122 Carlson v. Scandia Life Insurance Company, 
170 Wis. 342, 174 N. W. 896 (1919). 

1233 N. J. Super. 450, 66 Atl. (2d) 463 (1949). 
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coverage would be continued for four months, 
unless he secured government insurance 
during that period. Later, but after his 
policy had been canceled, the agreement was 
changed to continue the protection for the 
duration of the service, and such agree- 
ment was incorporated, as was the former 
one, in a labor union agreement. The court 
considered the labor union agreement but 
held that the later provision did not apply 
because the policy had already been can- 
celed when the new agreement was made. No 
retroactive effect was given to the agreement. 


Combining 
War-Risk and Aviation Exclusions 


It is usual in the life insurance contract 
to combine the war-risk and aviation exclu- 
sions, Of course, the two clauses are en- 
tirely different, relate to entirely different 
things and should stand on their own par- 
ticular wording,™ although there are factual 
situations requiring the consideration of both 
clauses or the presence of one of them and 
the absence of the other one.” The com- 


1% Janco v. John Hancock Mutual Life Insur- 
ance Company, 13 Life Cases 579, 164 Pa. Super. 
128, 63 Atl. (2d) 138 (1949). 

123 Mutual Life Insurance Company v. Daniels, 
15 Life Cases 473, 244 Pac. (2d) 1064 (Colo., 
1952); Schifter v. Commercial Travelers Mutual 
Accident Association of America, 10 Life Cases 
368, 183 Misc. 74, 50 N. Y. S. (2d) 376 (1944), 
aff'd 10 Life Cases 843, 269 App. Div. 706, 54 
N. Y. S. (2d) 408 (1945); Conaway v. Life Insur- 
ance Company of Virginia, 12 Life Cases 1032, 
148 Ohio 598, 76 N. E. (2d) 284 (1947); Temmey 
v. Phoenix Mutual Life Insurance Company of 
Hartford, 13 Life Cases 516, 72 S. C. 389, 34 
N. W. (2d) 833 (1949). 

126 Provident Life & Accident Insurance Com- 
pany v. Anderson, 13 Life Cases 19, 166 F. (2d) 
492 (CCA-4, 1948), cert. den. 68 S. Ct. 1514. 

11 United Services Life Insurance Company v. 
Bischoff, 14 Life Cases 325, 181 F. (2d) 627 
(CA of D. C., 1950); Wilmington Trust Company 
v. Mutual Life Insurance Company of New 
York, cited at footnote 114; Knouse v. Equitable 
Life Insurance Company of Iowa, 13 Life Cases 
243, 163 Kan. 213, 181 Pac. (2d) 310 (1947); 
McKanna v. Continental Assurance Company, 
13 Life Cases 240, 165 Kan. 289, 194 Pac. (2d) 
515 (1948). 

28 Green v. Mutual Benefit Life Insurance 
Company, 10 Life Cases 37, 144 F. (2d) 55 
(CCA-1, 1944); Quinones v. Life & Casualty 
Insurance Company of Tennessee, 11 Life Cases 
169, 209 La. 76, 24 So. (2d) 270 (185); Hyfer 
v. Metropolitan Life Insurance Company, 10 
Life Cases 921, 318 Mass. 175, 61 N. E. (2d) 3 
(1945); Durland v. New York Life Insurance 
Company, 186 Misc. 580, 61 N. Y. S. (2d) 700 
(1946). 

129 Richie v. Metropolitan Life Insurance Com- 
pany, 193 Misc. 561, 84 N. Y. S. (2d) 832 (1948). 

1% Aetna Life Insurance Company v. Du Barry, 
12 F. Supp. 664 (Ore., 1935). 


bination of the two exclusions in one clause 
does not make the policy ambiguous. 
Risks of war, other than from aviation, are 
not excluded by an aviation exclusion clause, 
but the war risk must be specifically ex- 
empted.™* The aviation exclusion is appli- 
cable to and excludes both civilian and 
military aviation.”* Death may occur from 


a war risk while the insured is engaging in 
the excluded activity, in which event the 
exclusion is inapplicable because it is not 
the proximate cause of the loss.” 


It is an elementary principle that in order 
for an exclusion clause to be applicable, the 
loss must be due to the specific cause ex- 
cluded, that is, it must be the proximate 
cause of the loss or the loss must have 
occurred under such circumstances as come 
within the specific terms of the exclusion. 
The doctrine of expressio unius est exclusio 
alterius is also applicable.” However, a de- 
tailed analysis of the doctrine of proximate 
cause, as applied to the war-risk clause of the 
life insurance policy, is unnecessary because 
the clause is in accord with the general under- 
standing of the doctrine.“ New York has 


131 One who desires to pursue the subject fully 
will find the following cases of interest: Boye v. 
United Services Life Insurance Company, 13 
Life Cases 231, 83 U. S. A. D. C. 306, 168 F. 
(2d) 570 (1948), cert. den. 335 U. S. 828; Sun 
Life Assurance Company of Canada v. Bull, 9 
Life Cases 707, 141 F. (2d) 456, 155 A. L. R. 
1014 (CCA-7, 1944), cert. den., 10 Life Cases 
196, 323 U. S. 723, 65 S. Ct. 55, 89 L. Ed. 581; 
Green v. Mutual Benefit Life Insurance Com- 
pany, cited at footnote 128; Mullen v. Pacific 
Mutual Life Insurance Company, cited at foot- 
note 88; New York Life Insurance Company v. 
White, cited at footnote 85; Aetna Life Insur- 
ance Company Vv. Du Barry, cited at footnote 
130: Grimes v. New York Life Insurance, 
cited at footnote 101;Waters v. National Life & 
Accident Insurance Company, 11 Life Cases 255, 
61 F. Supp. 957 (Okla., 1945); Benham v. Ameri- 
can Central Life Insurance Company, cited at 
footnote 59; Miller v. Illinois Bankers’ Life 
Association, cited at footnote 32; Nutt v. Se- 
curity Life Insurance Company of America, 
cited at footnote 53; Coit v. Jefferson Standard 
Life Insurance Company, cited at footnote 19; 
Johnson v. Mutual Life Insurance Company of 
New York, 154 Ga. 653, 115 S. E. 14 (1922): 
Life & Casualty Insurance Company v. McLeod 
and Lindsay v. Life & Casualty Insurance Com- 
pany, cited at footnote 98; Mattox v. New Eng- 
land Mutual Life Insurance Company, cited at 
footnote 91; Railey v. United Life & Accident 
Insurance Company, cited at footnote 33; James 
v. Metropolitan Life Insurance Company, cited 
at footnote 56; Mattes v. Merchants Reserve 
Life Insurance Company, 221 Ill. App. 648 
(1921); Atkinson v. Indiana National Life Insur- 
ance Company, cited at footnote 52; Farmers 
National Life Insurance Company of America v. 
Carman, 76 Ind. App. 700, 132 N. E, 697 (1921); 
Rex Health & Accident Insurance Company Vv. 
Pettiford, 74 Ind. App. 507, 129 N. E. 248 (1920); 
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recently provided by statute that no war-risk 
clause shall be permitted which excludes 
death due to disease or accidents not spe- 
cifically attributable to the special hazards 
of war services.“ Doubtless other states will 
follow New York’s lead by adopting similar 
legislation. 

In order to rely upon the war-risk exclu- 
sion clause, the company must specially 
plead the provision.” Furthermore, the com- 
pany cannot deny liability for the loss on 
one ground and thereafter insist on another 
ground of forfeiture which it knew of, or 
should have known of, all along.™ It can- 
not thus mislead the insured or his bene- 
ficiaries to their detriment. The burden of 
proving that the death of the insured oc- 
curred as a result of the excluded risk is 
upon the insurance company.” 


In making out proof, portions of records 
made confidential under the Selective Serv- 


(Footnote 131 continued) 


Boatwright v. American Life Insurance Com- 
pany, cited at footnote 95; Hggena v. New York 
Life Insurance Company, cited at footnote 110; 
Lofstead v. Bank Savings Life Insurance Com- 
pany, cited at footnote 33; Starr v. Great 
American Life Insurance Company of Hutchin- 
son, 114 Kan. 315, 219 Pac. 514 (1923); Hdwards 
v. Life & Casualty Insurance Company of Ten- 
nessee, cited at footnote 95; Gipson v. First 
National Life Insurance Company, 11 Life Cases 
722, 25 So. (2d) 844 (La. App., 1946); Stankus 
v. New York Life Insurance Company, cited at 
footnote 74; Long v. St. Joseph Life Insurance 
Company, cited at footnote 98; Malone v. State 
Life Insurance Company, 202 Mo. App. 499, 213 
S. W. 877 (1919); Redd v. American Central Life 
Insurance Company, cited at footnote 108; Reid 
v. American National Assurance Company, 204 
Mo. App. 643, 218 S. W. 957 (1920); Slaughter 
v. Protective League Life Insurance Company, 
205 Mo. App. 352, 223 S. W. 819 (1920); Arendt 
v. North American Life Insurance Company, 
cited at footnote 40; Stephan v. Prairie Life In- 
surance Company, 113 Neb. 469, 203 N. W. 626 
(1925) ;Jorgenson v. Metropolitan Life Insurance 
Company, cited at footnote 33; Neidle v. Pru- 
dential Insurance Company of America, cited 
at footnote 42; Saladino v. Prudential Insurance 
Company of America, cited at footnote 33; 
Vanderbilt v. Travelers Insurance Company, 
cited at footnote 75; Welts v. Connecticut Mutual 
Life Insurance Company, cited at footnote 100; 
Gorder wv. Lincoln National Life Insurance 
Company, cited at footnote 43; Myli v. American 
Life Insurance Company of Des Moines, Iowa, 
cited at footnote 95; Barnett v. Merchants’ Life 
Insurance Company of Des Moines, Iowa, 87 
Okla, 42, 208 Pac. 271 (1922); Illinois Bankers’ 
Life Association of Monmouth, Illinois, v. 
Davaney, 102 Okla. 302, 226 Pac. 101 (1924); 
Illinois Bankers’ Life Association of Monmouth, 
Illinois, v. Jackson, 88 Okla. 133, 211 Pac. 508 
(1922) ; Wolford v. Equitable Life Insurance Com- 
pany of Iowa, 13 Life Cases 23, 162 Pa. Super. 
259, 57 Atl. (2d) 581 (1948); American National 
Insurance Company v. Turner, 226 S. W. 487 
(Tex. Civ. App., 1920); Field v. Western Life 
Indemnity Company, cited at footnote 114; 


War Clauses 


ice Regulations may not be produced in 
court. Government records may be pro- 
tected as confidential by departmental regu- 
lations.“ However, even where a company 
has access to governmental records or rul- 
ings, it is not bound by them and may reject 
them.“* Unless protected by statutes or 
administrative regulations as confidential, 
the certificate of the records of the War 
Department are admissible in evidence.™ 
Company policy adopted subsequent to the 
issuance of the policy may be some evidence 
of the intent to be accorded to the clause.” 


In construing the war-risk clause, as 
indeed in all insurance transactions, the 


agent is an extremely vital factor to be 
considered. As a general rule, the principal 
is bound by the acts of its agent within the 
authority conferred upon him, and this in- 
cludes everything that is usually necessary 
to the performance of his duties.“ General 


National Life & Accident Insurance Company v. 
Leverett, cited at footnote 79; Hdwards v. 
Masonic Mutual Life Association, 103 S. E, 454 
(W. Va., 1920); Huntington v. Fraternal Reserve 
Association of Oshkosh, cited at footnote 82; 
Kelly v. Fidelity Mutual Life Insurance Com- 
pany of Philadelphia, 169 Wis. 274, 172 N. W. 
152, 4 A. L. R. 845 (1919). 

142 -The language of Section 155 of the New 
York Insurance Code: ‘‘The term ‘special haz- 
ards incident to service’, includes but is not 
limited to those hazards resulting in the in- 
sured’s death being presumed by reason of 
being missing or missing in action, and those 
hazards resulting in death from disease or 
injury, accidental or otherwise, to which a 
person serving in, or with, such forces or 
units is exposed in the line of duty.”’ 

183 Life & Casualty Insurance Company of 
Tennessee v. Garrett, cited at footnote 57. 

134 Continental Assurance Company v. Hen- 
drix, 10 Life Cases 480, 246 Ala. 451, 20 So. (2d) 

185 Johnson v. Mutual Life Insurance Company 
of New York, cited at footnote 131; Malone v. 
State Life Insurance Company, cited at footnote 
131; Temmey v. Phoenix Mutual Life Insurance 
Company of Hartford, cited at footnote 125. 
Cf. Illinois Bankers’ Life Association of Mon- 
mouth, Illinois, v. Davaney and Illinois Bankers’ 
Life Association of Monmouth, Illinois, v. Jack- 
son, cited at footnote 131. 

136 Federal Life Insurance Company v. Holod, 
30 F. Supp. 713 (Pa., 1940). 

131 Walling v. Comet Carriers, Inc., 3 F. R. D. 
442, 30 F. Supp. 713 (N. Y., 1944). Accord: 
Bowles v. Ackerman, 4 F. R. D. 262 (N. Y.., 
1945); Walling v. J. Friedman & Company, Inc., 
4F.R. D. 384 (N. Y., 1944). 

1388 Continental Assurance Company v. Hendriz, 
cited at. footnote 134. 

139 Woodmen of World v. Maynor, 209 Ala. 443, 
96 So. 352 (1921). 

140 Schifter v. Commercial Travelers Mutual 
Accident Association of America, cited at foot- 
note 125. 

ut Security Life Insurance Company of Amer- 
ica v. Bates, 144 Ark. 345, 222 S. W. 740 (1920). 
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CANADA TOPS US 


Canada holds the leading place in 
ratio of insurance ownership to na- 
tional income—with a ratio of 110 
per cent. The United States, with 
a ratio of 98 per cent, ranks second. 
—The Weekly Underwriter 


agents usually have the power to waive 
policy provisions, even though they operate 
in a restricted territory.” Collecting agents, 
local agents and local officials, however, 


have no such power.’ A president of a 


company, of course, has the power to waive 
the war clause. Often the question of the 
agent’s authority is a jury question.” 

An inaccurate statement made by an 
agent which does not actually mislead the 
insured does not amount to a waiver or 
estoppel.“ An agent’s interpretation of a 
policy provision, as such, is not binding upon 
the company.’ The doctrines of waiver 
and estoppel cannot be used to extend the 
coverage of a contract, and the agent’s 
knowledge that the insured is in the military 
service does not so operate.” 

Merely accepting and retaining premiums 
does not amount to a waiver or estoppel.’” 
There must exist other factors showing a 
definite relinquishment of a known right 
or inconsistent conduct.” Nor can an agent 
waive the war clause contrary to a specific 
policy provision vesting such power in speci- 


™2 See footnote 141; James v. Metropolitan 
Life Insurance Company, cited at footnote 56: 
McCoy v. National Life Insurance Company of 
the United States, 192 Iowa 127, 182 N. W. 659 
(1921). 

“3 Sovereign Camp, W. O. W. v. Peaugh, 150 
Ark. 176, 234 S. W. 161 (1921); Sovereign Camp, 
W. O. W. v. Griffin, 30 Ga. App. 217, 117 S. E. 
261 (1923); White v. Standard Life Insurance 
Company, cited at footnote 16; Sovereign Camp, 
W. O. W. v. Jackson, cited at footnote 33. 

14 Gipson v. First National Life Insurance 
Company, cited at footnote 131. 

15 Sovereign Camp, W. O. W. v. Richardson, 
151 Ark. 231, 236 S. W. 278 (1921); Watson v. 
Sovereign Camp, cited at footnote 105. 

 Heikes v. New York Life Insurance Com- 
pany, 13 Life Cases 654, 171 F. (2d) 460 (CA-8, 
1949). 

47 Miller v, Illinois Bankers’ Life Association, 
cited at footnote 32. Contra: Edwards v. 
Masonic Mutual Life Association, cited at foot- 
note 131. 

48 Metropolitan Life Insurance Company v. 
Staggs, cited at footnote 31; Life &@ Casualty 
Insurance Company of Tennessee v. Wood, 13 
Life Cases 1049, 80 Ga. App. 56, 55 S. E. (2d) 
254 (1949); Marks v. Supreme Tribe of Ben Hur, 
cited at footnote 30; Parrino v. Prudential In- 
surance Company of America, 13 Life Cases 922, 
275 App. Div. 861, 89 N. Y. S. (2d) 245 (1949); 


fied officers of the company.™ No waiver 
of the war clause can be founded upon ac- 
tion taken by the insurer without knowledge 
that the insured died while in military serv- 
ice. But, if the company has such knowl- 
edge, it may waive the provision. This 
may be done by sending payment in full and 
is not revoked by an attempt to stop pay- 
ment on the check.™ 

Under a statute providing that an agent 
may make no agreement not expressed in 
the policy, an agent cannot orally waive the 
war clause.” Where the company merely 
directs the beneficiary to take the matter up 
with its local agent, no waiver of the clause 
can be implied.” 

The war clause in life insurance policies 
is of immediate and continuing concern to 
companies, state insurance officials, agents, 
lawyers and others who are employed in the 
life insurance industry, Careful considera- 
tion of the clause, as has been indicated, 
provokes deep thought cutting across broad 
fields of legal and actuarial knowledge. It 
is of vital concern to policyholders and the 
general public. The war clause does not 
represent a cynical attitude toward patriot- 
ism but a pragmatic effort to fuse the inter- 
ests of companies, policyholders and prospec- 
tive policyholders. Careful study of the war 
clause will continue as long as there are 
wars, and it is my hope that this article will 
be helpful in that further consideration of 
this perennial problem. [The End] 


Laurendeau v. Metropolitan Life Insurance 
Company, cited at footnote 98. 


“4° Harmon v. State Mutual Insurance Com- 
pany, 12 Life Cases 471, 202 Ga. 265, 42 S. E. 
(2d) 761 (1947); Life & Casualty Insurance 
Company v. McLeod, cited at footnote 98; Reid 
v. American National Assurance Company, cited 
at footnote 131. 

1” Swett v. Life & Casualty Insurance Com- 
pany of Tennessee, 12 Life Cases 861, 75 Ga. 
App. 732, 44 S. E. (2d) 518 (1947); Newcomb v. 
Victory Life Insurance Company, cited at foot- 
note 21; Quinones v, Life & Casualty Insurance 
Company of Tennessee, cited at footnote 128: 
Patrick wv. International Life Insurance Com- 
pany, cited at footnote 104; Carlson v, Scandia 
Life Insurance Company, cited at footnote 122 

151 Sovereign Camp, W. O. W. v. Ricks, 26 
Ga. App. 374, 106 S. E. 185 (1921). 

182 Ruddock v. Detroit Life Insurance 
pany, cited at footnote 33. 

3 Bowman v. Surety Fund Life Insurance 
Company, cited at footnote 118. 

144 Engstrom v. Farmers & Bankers Life In- 
surance Company, 230 Minn. 308, 41 N. W. (2d) 
422 (1950). 

155 Caldwell v. Illinois Bankers’ Life Associa- 
tion, 226 S. W. 747 (Tex. Civ. App., 1920). 

1% Sandstedt v. American Central Life Insur- 
ance Company, 109 Wash. 338, 186 Pac. 1069 
(1920). 
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Reinsurance: 


WHAT IT IS AND HOW IT CAN 


By C. HENRY 


| URING the 25 years I have spent as 

an attorney in the law department of 
a large industrial concern—with insurance 
as one of my major assignments, and more 
recently as manager of its insurance depart- 
ment—I have been in a position to observe 
some of that organization’s insurance prob- 
lems. Having been given the full cooperation 
of a progressive management, I have had 
an opportunity to face up to these prob- 
lems and to experiment with some possible 
solutions. 

This paper will deal with several of the 
more important problems and the methods 
we have used to deal with them. It is 
not intended to make this a review of the 
accomplishments of my department but, 
rather, to get you thinking about some of 
the ideas set forth in this paper with the 
hope that perhaps you can put them to 
use in the treatment of your own client’s 
problems. 


Please understand that my observations 
in this paper regarding the attitude of 
some of our American insurance compa- 
nies toward catastrophe coverage are not 
intended to belittle the magnificent contri- 
butions which casualty insurance organi- 
zations have made to our nation’s progress. 
Perhaps the only parallel to the contri- 
bution of the insurance industry to Ameri- 
can progress is the tremendous impetus to 
the growth of the British Empire given 
during the eighteenth century by the ma- 
rine underwriters in the coffee houses of 
Lombard Street, London. 


The first problem I want to discuss is 
one which, to a greater or lesser degree, 
has plagued all assureds who have large 
ire or casualty risks. I use the term 
“problem” in the cumulative sense, because, 
in reality, it represents the multitude of 
lesser problems which grow out of the 
necessity of placing portions of a big fire 
or casualty risk with a large number of 


Reinsurance 


SERVE YOUR CLIENT 


AUSTIN 


Mr. Austin is manager of the insurance 
department of Standard .Oil Company 
(Indiana), Chicago. He read this paper 
before the Committee on Casualty Insur- 
ance Law, Insurance Law Section, Amer- 
ican Bar Association, September 16, 


companies under different policies and per- 
haps even through different brokers. 

One solution to this problem comes 
through the facility of reinsurance. All 
well-informed insurance people are aware 
of the utility of reinsurance and of the 
flexibility and security it affords to primary 
insurers in the acceptance of risks. It per- 
mits an insurer to share his risk with others 
just as the original assured has shared his 
risk with the ceding insurer. 

To understand fully how reinsurance can 
be adapted to serve original assureds for 
the purposes intended, it is essential to 
make at least a cursory examination of the 
nature, the background and the classical 
functions of reinsurance. Reinsurance, as 
you know, is used in all branches of insur- 
ance—fire, marine, casualty, life, accident 
and health. Our chief concern in this paper 
will be with fire insurance and with casu- 
alty insurance. 

Basically, reinsurance may be divided into 
two classifications—facultative and treaty. 


Facultative Reinsurance 


Facultative reinsurance was the earliest 
form of reinsurance written and is the 
simpler of the two forms. A facultative 
reinsurance is an arrangement whereby an 
insurer offers an individual risk that it has 
insured to another company, called the 
reinsurance company. The latter is free to 
accept the risk in whole or in part. 
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Kenneth Thompson points out on page 3 
of his recent book entitled Reinsurance that 
facultative business may be defined as “a la 
carte” and treaty business as “table d’héte.” 

A typical example of a facultative reinsur- 
ance is given by C. F. Michelbacher in his 
treatise entitled “Casualty Insurance Prin- 
ciples” (Michelbacher, Casualty Insurance 
Principles, Second Edition, McGraw-Hill, 
1942), page 529: 

“Carrier A writs a policy protecting the 
owner and operator of a motion-picture 
theater against claims for damages arising 
out of ‘accidents sustained by persons while 
within the theater or hall’... . This policy 
is issued for limits of $50,000/150,000. 

“Carrier A wishes to retain limits of but 
$10,000/25,000 and, therefore, solicits a 
number of other carriers, stating the facts, 
and requesting each to take as much of the 
excess coverage as it can absorb. Carriers 
B, C, D, E, and F, after reviewing a copy 
of the application and, in effect, each under- 
writing the risk, signify their willingness to 
participate by taking specific shares.” 


Reinsurance Treaty 


The second basic form of reinsurance 
arrangement is the reinsurance treaty. The 
treaty involves a practice between insurers 
whereby a contract is entered into initially 
under which both the reassured and the 
reinsurer are automatically bound in ad- 
vance as regards all risks that fall within 
the terms of this agreement. 


The treaty form of reinsurance was origi- 
nated in Europe about 1820 for the purpose 
of facilitating the reinsurance of a line of 
risks and of removing the necessity for 
the separate negotiations and acceptance of 
each risk which would be true in facultative 
reinsurances. 

Facultative reinsurances seem historically 
to have predated treaties by many years. 
Probably the earliest forms of facultative 
reinsurances were written in connection 
with marine risks, because the strong possi- 
bility of a total loss naturally suggested a 
distribution of the risk. 


During the last 25 years the facultative 
method of reinsurance has been replaced in 
large part by treaty reinsurance. While 
facultative reinsurance now occupies a 
secondary place in the field, it is still used 
for the placement of unusual types of risk 
which fall outside the normal classes and 
for the covering of surplus amounts after 
automatic treaty facilities have been ex- 
hausted. 


808 











Widespread use of the automobile has 
brought about a widening of excess-of-loss 
coverage in recent years, and this form of 
insurance coverage has grown in popularity. 
(Thompson, Reinsurance.) 


Development of Reinsurance 


Reinsurance contracts came into exist- 
ence at an early date. A book entitled Die 
Proxis der Riickversicherung by Gustav Cru- 
ciger, published in Munich in 1926, refers 
to a marine reinsurance in the year 1370 
under which the original insurer, who had 
issued a policy for a voyage from Genoa 
to Sluys, reinsured what he considered the 
most hazardous part of the risk, the route 
from Cadiz to Sluys, and retained for him- 
self the less hazardous part, the voyage 
through the Mediterranean. The shrewd 
business sense is obviously not the develop- 
ment of recent generations. 


In 1745 reinsurance was forbidden in 
England by act of Parliament (19 Geo. II 
cap. 37) because of its use as a device for 
gambling. During the nineteenth century 
reinsurances of fire in addition to marine 
risks, both on facultative and on a treaty 
basis, became widespread. In the United 
States, reinsurance developed along the 
same general lines as in Europe but at a 
later date. 

It is difficult to trace the development 
of reinsurance in the United States through 
reported litigation. Considering the volume 
of such transactions, there is a surprisingly 
small amount of litigation. There are sev- 
eral landmark cases, however, which bear 
examination because of their effect on the 
security of the original assured under risks 
which have been reinsured. 


Allemannia Case 


The Supreme Court of the United States 
in the famous case of Allemannia Insurance 
Company v. Fireman’s Insurance Compaiy 
(209 U. S. 326) had before it a reinsurance 
contract which contained a number of provi- 
sions from which the inference could be drawn 
that the liability of the reinsurer attached on 
the loss to the original assured. The contract 
also contained a provision limiting the obliga- 
tion of the reinsuring company to losses actu- 
ally paid by the reassured. The Court held 
the reinsuring company was liable to the 
ceding company, although the ceding com- 
pany was insolvent by reason of the great 
fire in Baltimore of 1904 and had not paid 
the loss in question. The Court’s reasoning 
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was as follows (I here quote Mr. Justice 
Peckham): 

“We do not think that the language of 
these two subdivisions was intended to 
entirely nullify and tear up by the roots 
the construction given to this contract of 
reinsurance for so many years throughout 
the civilized world and upon which its chief 
value is based. The nature of the contract 
is accurately described in its commence- 
ment. It is described as a ‘compact of 
reinsurance,’ and there has been no doubt 
as to the meaning of such contract for the 
last two centuries.” 


The Court refuted the plaintiff's argu- 
ment: 

“A contract of reinsurance is made not 
for the benefit of the policyholder under 
the reinsured company, but for the pro- 
tection of the reassured, and the language 
of it (the contract) clearly demonstrates 
that it was intended, not as protection 
against mere liability to pay, but against 
actual payment of losses.” 

The Court, in effect, took the position 
that the reinsurer, in entering into that 
relationship with the reinsured, assumed 
certain obligations to the original assured 
of which it should be permitted to absolve 
itself only by clear contractual limitation. 


During the period when this decision 
was rendered, abuses existed in the insur- 
ance industry which were reflected in a 
general hostility toward insurance companies. 


Pink Case 


As a result of discipline, both self-ad- 
ministered and administered by the legis- 
latures of many of the states, the industry 
rose in public esteem, and this, I think, in 
part explains a subsequent decision of the 
United States Supreme Court in the land- 
mark case of Fidelity & Deposit Company 
v. Pink decided in 1937 (302 U. S. 224). 


In this case, very nearly the same factual 
situation was before the Court as existed 
in the Allemannia case. The Southern 
Surety Company of New York had is- 
sued a fidelity insurance bond to the John 
DeMartini Company, Inc., and on the same 
day reinsured half this risk with the Fi- 
delity & Deposit Company. The DeMartini 
Company claimed a loss, and, during the 
adjustment of this loss, the Southern Surety 
Company was adjudged insolvent and dis- 
solved by a New York court. Pink, super- 
intendent of insurance of the State of New 
York, took possession of Southern Surety’s 
property, and, on liquidation of its business, 
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he made demand on Fidelity & Deposit for 
the payment of its pro-rata share of the 
DeMartini claim. 


This was refused and proceedings were 
instituted in the United States district 
court. Judgment in favor of the petitioner 
below was affirmed by the circuit court of 
appeals and carried to the Supreme Court 
on certiorari. The Supreme Court reversed 
the decree of the two lower courts, which 
had followed the decision in the Allemannia 
case. 

The Court determined the rights between 
the parties on the basis of the express 
language of their agreement. Mr. Justice 
McReynolds, speaking on the Allemannia de- 
cision, stated at page 229: 


“We do not question the general rules 
concerning the liability of the reinsurers 
announced in the Allemannia case; but the 
liability under any written contract must 
be determined upon consideration of the 
words employed, read in the light of at- 
tending circumstances. 


“Here the two insurance companies stood 
upon an equal footing; both were experts 
in the field. The language used differs 
materially from that found in the policy 
of the Allemannia Company. There is no 
ambiguity and no circumstance requires 
disregard to the ordinary meaning of the 
language.” 


The Pink case held that a reinsurer can 
contract for liability only for losses paid 
by the ceding insurer if the limitation on 
liability is sufficiently well spelled out in 
the contract. 


“Insolvency Clause’’ Required 


Soon after this decision in 1940, the legis- 
lature in New York, by an act requiring 
the inclusion of an “insolvency clause” 
(New York Insurance Law, Section 77) in 
reinsurance contracts, effectively precluded 
the use of “Pink” contracts in that state. 
The “insolvency clause” provided, in effect, 
that no credit shall be allowed as an ad- 
mitted asset to a ceding insurer unless the 
reinsurance shall be payable by the assum- 
ing insurer without reduction because of 
the insolvency of the ceding insurer. The 
National Association of Insurance Com- 
missioners has accepted the New York 
“insolvency clause” provision, and recom- 
mended its uniform adoption in all states. 
(Proceedings of the National Association of 
Insurance Commissioners, Eighty-second Ses- 
sion (1951), page 57.) 





I should, perhaps, point out that the legis- 
lation requiring the insolvency clause does 
not, in fact, make reinsurances illegal which 
do not include an insolvency clause but 
prohibits credit to the ceding company on 
its annual statement for reinsurances ceded 
under contracts or treaties which do not 
contain the insolvency clause. 


Alien Markets 


American insurers have always, to a large 
extent, been dependent upon alien markets 
for reinsurance, and a few text writers 
lament this situation and feel that the 
United States should be self-sufficient in 
this respect. (Michelbacher, Casualty Insur- 
ance Principles, page 543.) By way of anal- 
ogy I suggest that the same writers would 
be aghast at the suggestion that foreign 
trade in commodities should be discouraged 
during the present period of international 
economic reconstruction. 

State legislatures as early as 1896 had 
become apprehensive of the amount of 
reinsurances being placed outside of their 
regulatory jurisdiction and had passed laws 
refusing to allow reserve credit to any kind 
of domestic insurer for reinsurance placed 
with unauthorized alien insurers. 


The present state statutes run the gamut 
from states such as Arizona and Connecti- 
cut, where there is no restriction on credit 
as an admitted asset for reinsurance in 
unauthorized insurers, to states such as 
Ohio, Iowa and Oklahoma, which allow 
credit only for reinsurance placed with 
companies authorized to do business in 
those particular states. The laws of the 
remaining states fall somewhere in between 
these poles, for example, Illinois, which 
permits credits on reinsurance placed with 
unauthorized reinsurers but which are 
approved by the Director of Insurance on 
a showing that the reinsurance cannot be 
placed with licensed insurers. Illinois also 
requires an insolvency clause in such cases 
before credit may be taken. 

The National Association of Insurance 
Commissioners, recognizing the possibility 
that because of the divergence of statutory 
provisions in the various states an insurer 
may actually be considered solvent in some 
states while insolvent in others, has ap- 
pointed a subcommittee to study the ques- 
tion of reinsurance. 

This committee has realistically recog- 
nized the economic benefit that can be, 
and has been, derived from the international 
distribution of risk through the facilities of 
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alien reinsurance and is yet aware of the 
anomaly between the strict regulation with 
respect to the character of insurers’ assets, 
methods of accounting and reporting and 
the comparative lack of regulation respect- 
ing the security afforded to reinsurance 
taken as a credit by insurers. 

The National Association of Insurance 
Commissioners has adopted rules for guid- 
ance in departmental examinations which I 
understand are soon to take effect. These, 
aside from creating the needed uniformity, 
should not be so restrictive as to impede 
substantially the free international exchange 
of risk. 


Historical Summary 


Now to summarize the history of reinsur- 
ance: From the first crude facultative ma- 
rine contracts to the complex quota share 
treaties of today, reinsurance has been an 
agreement entered into primarily for the 
benefit of the parties thereto, that is, the 
ceding insurer and the reinsurer. Any bene- 
fit to the original assured was collateral in 
that it grew out of and was commensurate 
with the benefit to the ceding insurer. The 
original assured, although vitally interested 
in the reinsurance as we shall see in this 
paper, had no control in the matter. In the 
Allemannia case we see the courts recog- 
nizing the importance of reinsurance to an 
assured in construing a reinsurance agree- 
ment so as to protect its interests. The 
Pink case clarified the Allemannia decision 
and left the way open for reinsurance agree- 
ments which limit the reinsurers’ liability in 
event of the ceding insurer’s insolvency. Re- 
cent legislation has sought to prevent this 
limitation by the “insolvency clause” statute. 

The National Association of Insurance 
Commissioners has been realistic in its ap- 
proach to reinsurance and, without serious 
effect on its flexibility, is creating a system 
of regulation that will provide needed uni- 
formity of treatment in all states. 


Multiplicity-of-Contract Problems 


The question I want to discuss is how 
reinsurance can be utilized to avoid the 
multifarious legal and underwriting prob- 
lems accompanying the placement of a 
large fire and casualty risk. First, how- 
ever, let us see just what this problem is. 

In recent years, largely as a result of the 
tremendous increase im insurable values, 


large and medium-sized business concerns 
have had very large business risks to in- 
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sure. Many such risks are of such size that 
they cannot be accepted in whole by one 
insurance company and, in many cases, not 
even by a number of insurance companies. 
The result is a necessary piecemeal parcel- 
ing out of such risks to a large number 
of companies with accompanying confusion 
and expense. 


| recall a statement in a recent issue 
of The National Underwriter that a single 
whiskey distiller had 15,000 separate fire 
policies in force at one time. Just imagine 
the problems incident to the interpretation 
of that many insurance contracts on a 
single risk! 


The solution | suggest to the multiplicity- 
of-contract problems is basically quite simple: 
It is to enter into a contract with one or 
with each of a small group of American 
insurers with an understanding with the 
insurer that it will retain all the risk that 
can safely be retained and reinsure the 
remainder with other insurance carriers, 
both American and alien. 


This procedure results in uniformity of 
coverage, the streamlining of renewal ar- 
rangements and the facilitating of the ad- 
justment and settlement of claims. Perhaps 
I should not suggest to this group that the 
plan will result also in a reduction in liti- 
gation of claims under insurance policies. 
However, it seems likely that this will be 
so, because, first, the number of policies 
on which actions can be brought will be 
reduced and, second, the areas of dispute 
which presently exist will be diminished by 
reducing the number of parties who par- 
ticipated in the placement of the coverage. 
Over a period of time a reduction in dis- 
puted claims will mean lower costs to the 
insurer and lower premiums to the insured. 


Furthermore, this plan would encourage 


in no small way the classical desire of 
insurance economists to spread risks on an 
international basis. True, some of these 
advantages can be gained by the formation 
of pools of insurers insuring under one 
policy or by the issuance of one policy 
which is followed in its “terms, conditions 
and settlements” by other carriers. To date 
none of these procedures has duplicated 
the advantages of one contract between the 
assured and the direct carrier or carriers 
covering the entire risk. 

On risks which necessitate use of the 
alien market, a tax advantage will be real- 
ized through the use of the reinsurance 


procedure, since a federal stamp tax of four 
cents on the premium dollar charged is 
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levied against direct fire and casualty insur- 
ance, while the tax on reinsurance is one cent 
on the dollar. The tax savings will be 
substantial on large risks. 


The direct writing carrier or carriers 
when presented with this plan may recite 
the old insurance adage that “you don’t 
make money reinsuring your risks.” Sta- 
tistics clearly show that this is not true 
so long as favorable reinsurance can be 
effected, and favorable reinsurance can be 
effected on good risks. 


The net result of our plan for insuring 
large risks is that through the execution 
of one contract the entire risk can be placed 
with one or a small group of insurers, and 
these insurers through reinsurance serve 
as a conduit for transferring substantial 
portions of that risk into the reinsurance 
market. 


I believe the plan will provide greater 
coverage to the insured at less expense and 
with adequate protection to both insured 
and insurer. Some insurers will say it 
won’t work, but I say that until it has 
been given a fair test, we don’t know that 
it can’t work. Our experience for the time 
we have had the plan in operation is very 
encouraging. 


You may well ask why my remarks. It 
has been my experience that improvements 
in insurance normally result from the needs 
and, indeed, demands of informed assureds. 
I believe that counsel has an increasing 
responsibility to keep his client informed 
on the legal aspect of practical insurance 
matters and to assist his client in the 
advancement of insurance techniques. 


It has long been difficult for me to under- 
stand why assureds, and this applies equally 
to assured’s counsel, take so little interest 
in the reinsurance practices of their in- 
surers. An assured normally has no privity 
of contract with the reinsurance carrier 
and, therefore, has no direct action against 
the reinsurance carrier in the event of loss. 
The assured looks to the primary carrier 
alone for payment of loss. We will all 
agree, I am certain, that the financial sta- 
bility and the soundness of the under- 
writing practices of the direct carrier are 
of importance to the assured. By use of 
reinsurance the insuring company spreads 
its own risk and lessens the possibility that 
it will be thrown into insolvency due to a 
single catastrophe or a series of catastro- 
phies in one line. It should be clear that 
the protection which the direct insurer here 
seeks for itself is protection to its assured. 


811 





However, the recovery of the assured in 
the event of bad experience may be de- 
pendent on the ability of the reinsurer to 
pay his losses. 


I suspect that counsel does not in all 
cases trust to the broker’s judgment in the 
selection of a client’s insurance carrier or 
carriers. This same caution dictates that 
he should know something about the re- 
insurer, unless he has a greater faith in 
the direct insurer than he has in his broker. 
In that connection I agree with Wilson 
Mizner, the well-known Santa Clara play- 
wright, who said: “I respect faith, but 
doubt is what gets you an education.” 


Solvency of Insurance Carriers 


There has been a marked tendency in 
recent years, by reason of the parens patriae 
nature of insurance regulation, for insureds 
to pay less and less attention to the finan- 
cial stability of insurers on the theory that 
state laws will not permit a company to 
go broke. It should be here noted that 
occasionally one still does, for example: 
The Rhode Island Insurance Company with 
a surplus to policyholders on December 31, 
1949, of over $2 million and with total lia- 
bilities of less than $6 million, was placed 
in receivership in early 1950. The Preferred 
Accident Insurance Company of New York 
with a surplus to policyholders of over 
$2 million on December 31, 1950, and total 
liabilities of a little over $12 million was 
placed in liquidation in early 1951. Assureds 
had little warning that these companies 
were having financial difficulties. 


State regulation to prevent insolvency 
and to keep insolvent companies from do- 
ing business is entirely applicable to the 
direct carrier. Very few statutes have any 
comparable legislation with reference to 
reinsurance, and a reinsurer may be on 
your client’s risk without conforming to 
any state statute regarding solvency. 


The question of reinsurance in relation 
to solvency of insurance carriers is serious 
enough for the industry committee to state 
in its report last year to the subcommittee 
on reinsurance of the National Association 
of Insurance Commissioners as follows: 


“It appeared to the Committee that the 
element of reinsurance which at this time 
seems to be of greatest concern to the 
Commissioners is its relation to the solv- 
ency and the protection of the solvency 
of the insurance companies.” (Proceedings 
of the National Association of Insurance 


812 


Commissioners, Eighty-second Session (1951), 
page 56.) 


If the use of the plan I have described 
for utilizing reinsurance on direct risks 
becomes widespread, there will be a con- 
siderable increase in the calls upon lawyers 
by their clients for advice with respect to 
insurance programs. He, the lawyer, very 
likely will be called upon to examine and 
render opinions on reinsurance contracts, 
to investigate potential reinsurers and to 
examine information supplied by the direct 
insurer regarding reinsurers so that his 
client may be fully advised of the various 
fields of insurance coverage available to 
him—and the risks and advantages attend- 
ant thereto. 


The lawyer should also be prepared to 
explain the reinsurance contract and its 
function to his client in understandable lay 
language. Indeed, his explanation should be 
more directly to the point than the expla- 
nation Albert Einstein is reported to have 
given to one of his lady guests recently who 
asked him to explain his theory of relativity 
in a few simple words. 


He said: “Certainly, I shall be glad to. 
I can best do so by telling you this little 
story: 

“One day I was walking through the 
park with a friend, who unfortunately was 
blind, and I told him as we walked along 
that I had a great desire for a glass of milk. 


“My blind friend said: ‘Milk? What is 
milk?’ And I explained to him that milk 
is a white liquid. 


“My blind friend said: ‘I know what 
liquid is, but what is white?’ I told him, 
‘White is the color of a swan’s feathers.’ 


“Again my blind friend said: ‘I know 
what feathers are, but what is a swan?’ 


“TI explained to my friend that a swan is 
a large bird with a curved neck. 


“My blind friend said: ‘I know what a 
neck is, but what is curved? I took hold 
of my blind friend’s arm and hand and 
curved it into the shape of a swan’s neck, 
saying, ‘This is curved.’ 

“With that my blind friend’s face lighted 
up ... and he exclaimed joyously: ‘This 
is wonderful! Now I know what milk is!’” 


I suspect that in some instances various 
insurance coverages have been explained in 
such a fashion to prospective assureds and 
that the assureds have actually thought 
that they understood the scope of the cover- 
age in question. 
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Insurance Departments in Industry 


In order to avoid such situations and 
because of the increasingly complex prob- 
lems of management confronting industry 
today, industry has found that it can best 
be served by fully integrated insurance 
departments, 


The insurance department of my com- 
pany, Standard Oil Company (Indiana), is 
so organized and is an example of what 
may be anticipated in this line in industry. 
This department operates with a complete 
underwriting staff which includes life and 
casualty actuaries, engineers, analysists, 
statisticians, etc. 

One of the many purposes of my depart- 
ment is to ascertain the risks to which 
Standard is exposed in the production, 
manufacture, transportation and sale of its 
products; to analyze these risks; and to 
set up the basis for adequate protection 
against the perils involved, either on an 
insured or self-insured basis. If it appears 
that insurance coverage is required and that 
such coverage is not available under a stand- 
ard form of contract, we undertake to draft 
a preliminary contract accurately describ- 
ing the risk and the property to be covered 
and to develop and calculate premium costs 
for such coverage before we attempt to develop 
a market for the coverage. I might say 
that experience gained as a_ practicing 
lawyer is not a handicap for such a job! 

When a large risk is placed with an 
American insurer, arrangements are made 
with that insurer to examine the reinsur- 
ance contracts which may be entered into 
with a reinsuring company. A direct insurer 
is also requested to furnish financial state- 
ments, full details respecting the United 
States monetary deposits of alien insurers 
and other information that may be useful 
in determining the financial stability of the 
entire group that underwrites the risk. 


This may appear like an involved under- 
taking, but our experience has been that 
it easily pays for itself. For example, with 
the information which we have at our dis- 
posal we are able to calculate approximately 
what the cost of our risk has been to the 
direct insurer, and we have the necessary 
experience records to calculate what may be 
anticipated as the cost to the direct insurer 
during a renewal period. 


It is my opinion that insurance depart- 
ments similar to the insurance department 
of my company will be organized through 
out industry and that they will attempt 
to solve the problems peculiar to the com- 
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pany that each department represents along 
the lines I have indicated in this paper. 
As and when such departments begin to 
function they will require legal counsel for 
advice and guidance. The lawyers should 
be prepared to give such advice and guid- 
ance. 


Catastrophe Insurance 


I should like briefly to discuss a second 
problem which Standard Oil Company 
(Indiana) has faced and, I believe, solved. 
This is the problem of catastrophe insur- 
ance or large deductible insurance. Our 
approach to this problem has not been so 
much one of technique as one of pure per- 
suasion, since we have found that all large 
insurance carriers are well aware of its pros 
and cons from an underwriting standpoint. 


The catastrophe-insurance principle has 
been applied to a number of types of cover- 
age. Perhaps before going further we had 
better make sure that the term “catastrophe 
insurance” describes the same animal to all 
ot us. 


I believe a good definition of catastrophe 
insurance was one used by my friend, the 
late David J. Kadyk, chairman of the cas- 
ualty insurance committee of the insurance 
section and well known to many of you. He 
stated that catastrophe insurance could be 
defined as follows: 


“Insurance which protects the assured 
only against loss of great magnitude. It 
does not protect the assured against those 
small losses which he can conveniently bear 
at his own risk, nor even against an undue 
accumulation of those small losses.” (‘‘Catas- 
trophe Insurance,” The Weekly Underwriter, 
January 22, 1949.) 

A catastrophe or “loss of magnitude” is 
an unforeseen disaster against which pro- 
tection should be provided. To the head 
of a family this disaster may come in the 
form of large medical obligations. Ordinary 
medical insurance normally will no more 
than begin to pay these bills. Catastrophe 
insurance in the form of medical-disaster 
coverage is now available at a moderate 
premium, with or without coinsurance, in 
amounts of $5,000 or greater and $200 or 
$500 or greater deductibles. This coverage 
furnishes protection against a very real 
danger—that a family may be literally pau- 
perized over a period of years by staggering 
medical bills. 


In contrast to the individual medical- 
disaster hazard, there are the tremendous 
catastrophe hazards of big business. It has 
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been thought that because of size and dis- 
tribution many large enterprises could them- 
selves take advantage of the law of averages 
and self-insure these risks. For example, 
railroads can, after a period of years, fairly 
well predict how much they will pay out 
in personal injury damages. This prediction 
does not, however, include the unpredictable 
catastrophe that may occur and make a 
serious inroad into the company’s surplus. 
This is the gap that catastrophe coverage 
fills in liability insurance. 

The same application of catastrophe- 
insurance principles is made on workmen’s 
compensation risks. These coverages are 
not new and have been available for some 
years in the general market. 


The application of this principle to fire 
and allied-lines coverage is fairly new and 
is facing considerable resistance by some 
American carriers. This resistance has been 
something of a problem in the development 
of fire-catastrophe coverage, because catas- 
trophe insurance will ordinarily involve a 
large deductible. 

Without fire-catastrophe coverage an in- 
dustrial organization, small or large, is re- 
quired to carry full fire coverage or to 
self-insure its entire risk. In large organ- 
izations there are bound to be some fire 
losses, and over a period of years the aver- 
age amounts of such losses may be com- 
puted. Such average loss then becomes 
essentially a normal business expense, and 
it is our view that it is no more realistic to 
insure such expenses than any other busi- 
ness expense. 


Dispersion of Property 


Some very large corporations have such 
a wide dispersion of their properties that 
a maximum total loss at any one point is 
fairly small in relation to the total assets 
of the corporation. These corporations can 
self-insure the total risk, but this is not 
generally done. However, no company should 
be forced to accept and pay for full-cover- 
age protection which would include cover- 
age which it does not need and does not 
want for the average or maintenance losses. 


Standard Oil Company (Indiana) had for 
a number of years assumed its own fire 
risk im toto. In 1950 it decided to approach 
the insurance industry for a catastrophe 
coverage which would protect the company 
against the possibility, even though appar- 
ently remote, of a great loss resulting from 
the concentration of high values at some 
locations. In early 1951 a contract, nego- 
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tiated in my office, was entered into for a 
half-billion-dollar fire policy with a deduc- 
tible of $500,000 for each loss and, inci- 
dentally, with a premium of $750,000 per 
annum. The lead companies on the risk 
were the Insurance Company of North 
America and the Home Insurance Com- 
pany, two American companies that should 
be commended for the progressive spirit 
which they evidenced in this writing. Fol- 
lowing these companies were 20 other car- 
riers, both domestic and alien, including the 
underwriters at Lloyd’s, London. 


As expected, considerable negotiation was 
required with the respective departments 
of insurance in many of the 15 states in 
which Standard has properties. Consider- 
ation had to be given both to the problem 
of the legality of the plan in itself and to 
that of making rate filings in each of these 
states. All of these states, after a thor- 
ough study of the plan, gave it their stamp 
of approval. 


In this venture it was forcefully brought 
home to us that when a plan of this nature 
is properly presented to state regulatory 
agencies, by counsel and insurance advisers 
who properly understand it, little difficulty 
is experienced in securing its approval. The 
respective state departments of insurance are 
generally to be commended on their vision 
in recognizing the public need for this type 
of insurance, and for their cooperation in 
solving the many problems involved. 


The committee on rates and rating of 
the National Association of Insurance Com- 
missioners, after hearings held in November 
of 1950, reported to the association’s semi- 
annual meeting in December of that year 
that the plan met a legitimate need of 
American industry and that American insur- 
ance companies should be given an opportunity 
to write this insurance. The commissioners’ 
encouragement of this plan is in direct contrast 
to the opposition of some large American 
fire carriers. 

When the plan arranged for Standard 
Oil Company (Indiana) was placed in oper- 
ation, we received immediate inquiries from 
all branches of industry, management and 
trade organizations. These organizations 
have also shown a gratifying interest in 
the organization of our company’s insur- 
ance department. 


To me, this interest shows a desire on 
the part of American businessmen to under- 
stand insurance and get from it what they 
require and pay for. Lawyers can and must 
play a leading part in this undertaking. 
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[ believe, will agree that 
there are few fields of economic enterprise 


Most persons, 


where as much money is paid for an un- 
known product or for a product which so 
often does not exactly fulfill the specific 
need as in the transaction of purchasing 
insurance. 

Considering the handicaps inherent in the 
commerce concept and in the vast amount 
of regulation that has followed in the wake 
of that concept, and without meaning to 
cast any reflection upon any American in- 
surance company, I believe that as long as 
the public is the 
Pmited, that 


are available or so long as it permits itself 


insuring satisfied with 


stereotyped form of coverages 
to be told what available coverage will ful- 
fill its requirements, streamlining of methods 
and so-called tailor-made coverages will be 
slow to materialize. 

On the other hand, if business concerns 
inform themselves of the true nature of their 
insurance needs through the institution of 


informed insurance managers or through 
counsel, they can do much to develop insur- 
ance coverages to meet their needs and they 
will also have the loss experience readily 
available to determine a fair and adequate 
rate, both to the assured and the insurance 
carrier. If, after investigating the market, 
they do not find the coverage which fits 
their specific needs, they should be in a 
position to evolve the type of contract 
needed to fit the particular risk and to 
bring intelligent and fortified argument to 
bear on the companies and state regulatory 
agencies alike to make such coverages avail- 
able to the companies they represent. 

That progress in 
this way is 
of new 


any field is made in 
axiomatic. The development 
techniques in the insurance field 
is dependent to a large extent on the vision 
and flexibility of planning employed by 
those who are charged with the respon- 
sibility of solving the insurance problems 
oft the business organizations they represent. 


[The End] 


INGROWN TOENAILS—NEMESIS OF PRIVATE HEALTH INSURANCE— 


| - 

By letting trivia coverage—typified by 
surgical expense benefits for the removal 
of ingrown toenails—creep into health 


insurance, especially into group health 


insurance, the insurance industry is 
guilty of being led by the social planners 
rather than leading, and is asking for the 
government to take over, said Ralph H. 
Walker, vice president of Pacific Mutual 
Life Insurance Company. 

Speaking before the annual meeting of 
the Bureau of Accident and Health Un- 
derwriters at Asheville, North Carolina, 
Mr. Walker said, “It is not possible for 
any form of insurance to guarantee that 
people will remain healthy. Our obli- 
gations, as I see them, are not complex; 
basically they are (1) to provide broad 
health insurance coverage of substantial 
economic value, (2) to do so at reason- 
ably low premiums, and (3) to make the 
insurance available to as large a portion 
of the population as possible. 

“We are not obligated to cover the 
first dollar of expense, but to the extent 
that it is economically feasible and prac- 
ticable, we are obligated to attempt to 
cover the /ast dollar of expense.” 

Mr. Walker warned that the more 
trivia covered, the greater the loss and 
the higher the premium, and he observed 
that in its development over the past 15 
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years, group insurance has become en- 
cumbered with trivia, such as surgical 
expense benefits for the removal of 
warts and ingrown toenails, diagnostic 
benefits for simple laboratory procedures 
and single doctor’s calls. “If my defi- 
nition of health insurance is correct, that 
is, insurance against financial hardship, 
then we must conclude that insurance of 
trivial expenses is unnecessary and 
wasteful,” Mr. Walker stated. 
Coinsurance as a solution to the high 
and unnecessary cost of trivia, was re- 
jected by Mr. Walker, who argued that 
a percentage payment of large medical 
bills would place an undue hardship on 
the insured and wouldn’t be liked by the 
insuring public—the people who decide 
between private insurance and socialism. 
While he claimed that deductible in- 
surance, with safeguards against rebate, 
was the “solution of the high and unnec- 
essary cost of trivia,’ Mr. Walker did 
not rule out the possibility of other 
solutions. But he said: “We shirk our 
responsibilities when we sit back and do 
nothing to control abuse except under- 
insure Or impose coinsurance require- 
ments. Surely there must be a better 
solution. It is so important that it is 
deserving of the concentrated attention on 
the part of the best brains in our industry.” 





The trial of an automobile accident case to- 


day bears little resemblance to the type of 


trial most lawyers were accustomed to some 


years ago, says the author in discussing 
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Mr. Sedgwick is a member of the law 
firm of Keith, Creede and Sedgwick, 
San Francisco. He delivered this ad 
dress before the Committee on Auto- 
mobile Insurance Law, Insurance Law 
Section, American Bar Association, on 
September 15 in.San Francisco. 


N EARLY any insurance lawyer could 
write intelligently, interestingly and at 
great length about automobile insurance litiga- 
tion today. I intend simply to cover the 
subject briefly. That word “briefly” is a diffi- 
cult one for any lawyer to understand, much 
less to try to execute. To illustrate at length, 
one of our small counties decided to try an 
experiment. A jury was impaneled of 12 
lawyers to hear a short, simple and un- 
complicated case, the result of which was 
practically a foregone conclusion. The entire 
trial consumed approximately two and one- 
half hours. The jury then retired to delib- 
erate. Three days passed, during which time 
loud noises could be heard from inside the 
jury room. Finally, the judge, in despera- 
tion, called the jury back into the box and 
in acid tones inquired as to what seemed 
to be the trouble and as to whether the jury 
could reach a verdict. One of the members 
rose and stated that everything was going 
fine and that he was sure a verdict could be 
returned without difliculty. The judge then 
inquired as to what stage of the proceedings 
the jury had reached. The juror-lawyer re- 
plied: “Why, Your Honor, we are moving 
along fast. We have almost completed the 
nominating speeches for foreman.” 
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So, I will continue briefly. 


So-called “defense lawyers” are intimately 
and directly connected with the business of 
insurance and its many ramifications. For 
many, personal success and well-being are 
largely dependent upon a continuing, sound 
and successful insurance industry, particu- 
larly in the casualty field. There is abundant 
proof of the desire to improve their knowl- 
edge and efliciency as lawyers, to promote 
the efficiency of justice and to do what they 
can, individually and collectively, to further 
the reasonable and legitimate interests of 
their principal and favorite client, the indus- 
try of insurance. I can only attempt to 
marshal and synopsize the principal prob- 
lems confronting them today and to express 
a few thoughts and suggestions as to what can 
and should be done to meet these problems. 


The serious plight of the casualty insur- 
ance industry today is the immediate, press- 
ing problem. Within that category, the 
automobile liability insurance situation is 
the principal concern. The actual crisis which 
exists is more or less apparent. The figures 
show that the casualty companies have lost 
literally hundreds of millions of dollars on 
liability insurance during the past decade 
and that the situation during the past year 
has been the worst in the history of the 
industry, with no real sign of material relief 
in sight. Upon further inquiry it is learned 
with surprise that the over-all experience 
of stock companies in this field has shown 
an underwriting loss for the past 30 years. 
The really important thing, however, is the 
startling and terrific acceleration in the rate 
and amount of underwriting losses during 
the past two years, to the point where an 
actual state of emergency now exists in 
this industry. 
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It is true that some individual companies 
have been operating at a profit, largely upon 
the basis of a special type of risk program 
and careful selection on a relatively small 
scale. This has little effect upon the over-all 
picture. Such operations, restrictive in na- 
ture as they are, are of little assistance in 
furnishing an adequate insurance market for 
the average automobile owner for the price 
which he can afford to pay. To survive as a 
private enterprise, the insurance industry 
must do just that and earn a reasonable 
profit in so doing. 


Even though rates have been steadily and 
materially increased, and, of necessity, more 
raises are still to come, the adverse ratio 
of losses to income has also continued to rise. 


If the present trend continues, rates may, 
of necessity, have to be increased to the 
point where there is danger of pricing auto- 
mobile insurance out of the market or, in 
the alternative, where the private insurance 
industry will not, or cannot, provide an ade- 
quate market to supply the demand for 
automobile insurance. The result of either 
alternative seems clear, in view of the over- 
whelming evidence of the eagerness of the 
government to step into such a situation 
itself. This would be socialized automobile 
insurance, and there would be a consequent 
creation by statute of various bureaus, com- 
missions or boards to hear and adjudicate 
claims arising thereunder. In the words of 
Superintendent Bollinger of New York: “Gov- 
ernment has a way of moving in when pri- 
vate enterprise fails to meet the need.” In 
this event, the word “insurance,” as we know 
it, will no longer have the same meaning. It 
will mean compulsory and semicompulsory 
taxes collected and administered by bureau- 
crats and politicians who are unfortunately, 
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and historically, too often actuated by politi- 
cal motives rather than the true interests of 
the general public. 


What are the causes of this situation? 
The word “inflation” immediately springs 
to mind and is undoubtedly a contributing 
factor. However, it is a factor which all 
businesses have had to meet, and certainly 
it is not peculiar to the insurance industry. 
In its proper perspective and in true pro- 
portion, this problem could be met and solved 
in its local immediate aspects in just the 
same way every other industry has met and 
solved temporarily the impact of inflation. 
The broad social aspects of inflation have 
no application to this discussion, as such, 
and certainly none will be attempted by me. 


Another causative factor is undoubtedly 
the marked increase in the frequency and 
severity of accidents. This offers a tremen- 
dous opportunity for constructive effort in 
the fields of improved law enforcement, li- 
censing laws and procedures, public education, 
better and safer highway construction, signs 
and signal devices, and juvenile training. 
This is a field in which intelligent effort pays 
tremendous dividends, and an appreciation 
of its importance is steadily becoming more 
and more evident. 


However, the most important problem is 
the explosive increase in the amount of jury 
verdicts. Of prime importance are not only 
the actual judgments paid as a result of 
such verdicts themselves but also, and per- 
haps of much more importance, the effect 
of such verdicts upon settlements. 


A great majority of all claims are settled, 
either before or after litigation is commenced. 
Of necessity, the basis used in attempting to 
evaluate a particular claim for settlement 
purposes is the estimated verdict value of 
the case if it were to be submitted to a 
jury for decision, including the weighing of 
the possibilities of a successful defense and 
the increasing possibility of an excessive 
verdict, often referred to by some as an 
“Adequate Award” or as an award “ap- 
proaching adequacy.” As the number and 
size of excessive verdicts increase, settlement 
values obviously likewise increase propor- 
tionately. That is exactly what has happened 
and is the principal reason why stock casu- 
alty carriers alone took an underwriting loss 
in 1951 of over $100 million. The experience 
was even worse for the first six months of 
1952, according to the best information so 
far available. 


An important factor in the situation now 
confronting us is the exploitation and im- 
petus given to the problem by aggressive 
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and intelligent members of the plaintiffs’ 
bar, a rapidly growing and specialized group, 
now highly organized both individually and 
by means of the National Association of 
Claimants Compensation Attorneys, com- 
monly called NACCA. It is an extremely 
active organization and is rapidly becoming a 
strong force in all fields of tort claims. It 
has dedicated itself toward achieving the 
dignity of man through more “adequate” 
awards. It has conducted a vigorous and 
effective propaganda campaign on a national 
scale to obtain higher benefits and awards 
for injured claimants by means of more 
favorable legislation and higher awards by 
courts, juries and administrative tribunals. 
One purpose of this campaign is to impress 
the public, judges, jurors, legislators, law- 
yers and insurance men that larger verdicts 
are feasible, reasonable, normal, desirable 
and economically sound. I quote the words 
of the chairman of the recent NACCA con- 
vention as an illustration: 


“The confidence of the people in the plain- 
tiff’s lawyer, as an officer of the court, has 
largely changed as a result of the national 
education campaign we are sponsoring through 
lectures by our members at various law 
schools and universities throughout the coun- 
try, exploiting our objectives . 

“The growing tendency towards adequate 
verdicts merely reflects a social consciousness 
and recognitiof®f the human dignity of man, 
his mind and body. Ill-advised, and uninformed 
criticism from some quarters against what 
they term ‘excessive verdicts’, is but a re- 
fusal to recognize changes in our economic 
structure 

“The fact that insurance rates have been 
raised, and increases of fares of carriers have 
been approved by the Commissions in various 
localities, is not due essentially to the fact 
that an occasional verdict may seem to be 
high. .. . Perhaps the insurance companies 
have been unappreciative of the increase 
of the cost of living, and for that reason 
have not raised their premiums sufficiently 
to take care of this differential. If, in order 
to sustain adequate awards premiums should 
be raised, then we are the first to advocate 
increases in premiums commensurate with 
honest business administration. However, 
it is an unjust canard to level at jury verdicts 
today and to say they are responsible for 
the raise in premiums 


“Through the process of education, lec- 
tures at the sole expense of the speaker, and 
sponsorship of constructive legislation by 
this organization, we are now raising ver- 
dicts and recoveries in behalf of those who 
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are unable to protect themselves, to the 
plateau and level of respectability and ade- 
quacy, and no more. We plan to continue 
to further sponsor legislation to remove 
vicious statutes from the books, such as | 
have mentioned exist in other states limiting 
the recovery for wrongful death; to discard 
obsolete doctrines such as the imputation of 
negligence from the husband to the wife in 
tort cases; to eliminate contributory negli- 
gence rules and substitute therefor the rule 
of comparative negligence which has worked 
so successfully in the admiralty and FELA 
cases in our federal courts and to work 
towards the elimination of other abuses, to 
the end that full justice may be done.” 

The above quotation is a fair example of 
the educational line being carried on by this 
organization. Few of us are in a position 
to dispute its effectiveness. A further illus- 
tration is the following quotation from an 
address by the president of NACCA before 
the Mississippi State Bar Association: 

“Ours is a noble profession. Those among 
us who specialize in the personal injury 
field are particularly privileged. A doctor 
may bind the physical wounds after a per- 
sonal injury, but it is only the plaintiff's 
lawyer in a personal injury case who re- 
habilitates economically the client, his widow, 
his children. Were it not for the personal 
injury lawyer, the State, the Federal Govern- 
ment, and the County Hospitals would have to 
accept the burden of rehabilitation.” 

No one can quarrel with the plslosophy 
of an adequate award, as such, but we can 
dispute an exaggerated interpretation and 
unrealistic definition of what constitutes such 
an award. 

Plaintiffs’ lawyers continually speak and 
write about the great dignity of their calling, 
with which we have no dispute, and at the 
same time attempt to characterize insurance 
counsel, medical consultants and defense 
lawyers as cold, ruthless and reactionary repre- 
sentatives of heartless, soulless and wealthy 
insurance corporations. The intended effect 
upon the minds of prospective jurors is 
clear. A good illustration of this technique 
is a little story which appears repeatedly in 
talks and papers by NACCA representatives : 

This story is supposed to tell about how a 
client knows an insurance company doctor and 
it is alleged to be an actual extract from 
transcribed testimony: 

“QO. (to the plaintiff client). 
even learn his name? 

“A. No, sir, I didn’t even learn it. I didn’t 
even know his name. I don’t know his 
name at all. 


You didn’t 
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“QO. Well, how then did you know he was 
an insurance company doctor? 


“A. Well, I just judged he was an insurance 
doctor, just the way he handled me. He 
said: ‘How are you feeling?’ Well, I told 
him my hip was about ready to kill me, and 
he said: ‘Well, you can go home in a day 
or two.’ And hell, he never gimme a drop 
of medicine or nothing. The son of a gun 
wanted me to die. That’s the reason I fig- 
ured out he was the insurance company 
doctor.” 


Comparative Negligence Law 


Along the legislative:line, in addition to 
campaigns for increased benefits of all kinds 
and favorable procedural changes, one of 
the principal concerted efforts is the obtain- 
ing of legislation eliminating the defense of 
contributory negligence and the substituting 
of something in the nature of the so-called 
comparative negligence law in its place. 
Five States—Wisconsin, Georgia, Missis- 
sippi, Nebraska and South Dakota—now have 
varying forms of comparative negligence 
laws. Many other states now have such 
legislation under consideration, with more 
to follow. Actually, what most plaintiffs’ 
lawyers want, rather than true comparative 
negligence, is the abolishing of contributory 
negligence as a defense. The approach may 
be gradual and by intermediate steps, but 
their ultimate goal seems clearly defined. 
For some reason, obscure to me, the insur- 
ance industry, as a whole, has so far failed 
to take a strong position in the matter. There 
is reason to believe that effective opposition 
is contemplated. It seems clear that unless 
strong and intelligent opposition is developed 
in the near future, the legislative program of 
the plaintiffs’ bar will be successful, and it is 
difficult for me to see how the passage of 
such legislation can do anything but aggravate 
and intensify the already difficult situation. 


Other legislative action which has been 
proposed in many states includes compulsory 
insurance laws, unsatisfied-judgment-fund 
laws, such as are now in force in certain 
Canadian provinces, and even automobile 
accident compensation acts such as are now 
in force in Saskatchewan. 


Court decisions in recent years have shown 
a great deal of liberality on the questions 
of amounts of judgments, coverage under 
insurance policies, relaxation of the rules of 
evidence and the liberalizing of legal doc- 
trines to the extent that more and more 
injured persons have been allowed to recover 
in personal injury claims. It is most unusual 
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today for a court to grant a nonsuit or grant 
a directed verdict in favor of the defendant. 
In fact, it is so unusual as to be almost un- 
heard of in the ordinary case. In addition 
to the liberalization in favor of plaintiffs by 
the courts themselves, there has been added 
the definite policy of the insurance com- 
panies to attempt to make some settlement 
in almost all injury cases. The trend toward 
liberality by both courts and juries has 
tended to bring into practical use a modified 
form of comparative negligence, and this, 
added to the medical-payments coverage 
available to most motorists, has the effect 
of making available to almost any person 
injured in an automobile accident the prac- 
tical probability of recovering a fairly com- 
pensable amount, regardless of the circum- 
stances of the accident, by way of settlement. 


Higher Liability Limits 


Part of the national campaign of the plain- 
tiffs’ bar is the advocating of higher liability 
insurance limits. They are obviously anxi- 
ous for all drivers to be insured for as high 
limits as possible. The reason for this is 
self-evident. This is no answer to any pres- 
ent problem and is a fallacy and a delusion 
since, under present rate levels, the insurance 
industry could not possibly stand the cost 
and since, if an adequate rate were immedi- 
ately charged, the insurance-buying public 
could not stand the cost. The day of low 
premiums for high limits is definitely past, 
and the illustrations often given showing 
the insignificant added costs of increased 
limits are highly misleading and entirely 
inapplicable on any widespread basis under 
present conditions. The disastrous experi- 
ence of American casualty reinsurance car- 
riers during the last few years (in the vear 
1951 alone they lost over $50 million) shows 
clearly that any drastic widespread raising 
of limits would only aggravate and make 
more serious an already critical condition. 


Publicity of the plaintiffs’ bar indicates 
that they will readily agree, if the insurance 
companies need more money to pay large 
verdicts and large settlements, to the raising 
of rates and that then everyone will be 
happy. It is just not that easy or that simple. 
The problem of promulgating rates that are 
reasonable, adequate and nondiscriminatory, 
as required by most state laws, is a difficult 
and delicate business. State insurance regu- 
latory bodies are taking an increasingly ac- 
tive interest in the problem. To anyone 
interested I recommend as required reading 
the memorandum submitted by the National 
Bureau of Casualty Underwriters to the 
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National Association of Insurance Commis- 
sioners at their convention in Chicago in 
June of 1952. This very excellent brief 
clearly and concisely discusses the many 
problems of rate making and the difficulties 
encountered in attempting to obtain adequate 
rates. It is startling to note that during the 
20-year period 1931 through 1950 bureau 
companies sustained an underwriting loss of 
1.9 per cent on automobile liability insurance 
and that for the five-year period 1946 through 
1950 the same companies sustained a loss of 
5.9 per cent. It is also startling to learn that 
the bureau had a fight on its hands in 
justifying in its proposed rates a provision 
specifying the use of 5 per cent of prospec- 
tive premiums for underwriting profit and 
contingencies. This certainly seems to be 
a modest goal and the minimum of economic 
necessity if risk capital is to be attracted to 
casualty insurance companies. Many finan- 
cial experts now advise that casualty insurance 
companies are not attractive investments 
and that new capital is difficult to obtain. In 
view of the experience of the industry, such 
a Situation is not difficult to understand. 
Compare this modest hope with that of 
monopoly utilities companies which show 
sales profits of 8 to 42 per cent. 


““Octopuses of Industry” 


The traditional propaganda line has, by 
inference at least, portrayed the casualty 
insurance companies as great octopuses of 
industry, earning fat profits and having vast 
pools and resources of money which are 
something in the nature of “nobody’s money” 
or “government money.” The next infer- 
ence, of course, is that it is the pleasure, 
privilege and duty of courts and juries gen- 
erously to redistribute this money in large 
amounts to unfortunate accident victims, thus 
making everyone happy, with no one being 
hurt. The fallacy of this approach and the 
true facts must be effectively brought home 
to the public, generally, from coast to coast. 
It must be shown that insurance companies 
are but trustees of their policyholders’ money 
and that they generally are anxious and 
willing to pay reasonable, adequate and 
compensatory amounts to those injured 
claimants entitled to recover, but that there 
is no vast reservoir of “nobody’s money” 
and that improper, unreasonable and exces- 
sive awards will ultimately actually be paid 
for by the people themselves, personally. It 
would surprise most people to know that 
for many years the rates promulgated by 
the National Bureau of Casualty Under- 
writers on most lines contained a provision 
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for underwriting profit and contingencies 
of only 2.5 per cent and that even now, 
under present conditions, the contemplated 
and requested provision for this factor is 
only 5 per cent. 


Cooperation Essential 


The strong, organized national educational 
campaign advocating the philosophy of the 
“Adequate Award” and the “More Adequate 
Award” has been tremendously successful, 
influencing the thinking of judges, jurors, 
lawyers, doctors and the public. An insur- 
ance executive, after reading the article “Ade- 
quate Award,” even wrote, in commenting 
upon the article: “I hope it provided insur- 
ance men with ammunition for the sale of 
higher liability limits.” If insurance execu- 
tives and lawyers succumb to the free and 
easy charm of these arguments, the battle 
will, of course, be lost, almost by default. 
However, the converse is the fact. The in- 
surance industry has met and successfully 
overcome serious problems and critical situ- 
ations many times in the past and will do 
so again. However, it cannot be done with- 
out major effort and cooperation. The steel, 
power, meat and other national industries 
have conducted public relations campaigns 
on a national scale and on an industry-wide 
basis with excellent results. The insurance 
industry is just as important to national 
welfare, but its publicity has always been 
largely on an individual company competi- 
tive basis. It seems essential that at long 
last the insurance companies cooperate with 
each other upon an industry-wide basis and 
institute and vigorously carry on a powerful 
and sustained publicity and educational cam- 
paign to present the true facts of the entire 
situation, both cause and effect, to the gen- 
eral public. 


Hand in hand with the publicity campaign 
for increased benefits and awards in all 
fields and the campaign for favorable legis- 
lation in the several states, nationally there 
is also an increasingly successful campaign 
being conducted by the leaders of the NACCA 
organization throughout the country to edu- 
cate and train plaintiffs’ lawyers generally 
in techniques and procedures calculated to 
assist in obtaining larger awards and, inci- 
dentally, the more abundant life for the 
plaintiffs’ attorneys. Regular trial-practice 
clinics are conducted in various localities 
throughout many states. National and re- 
gional conventions and even monthly meet- 
ings in certain localities are regularly held. 
Leading plaintiffs’ attorneys, doctors and 
scientists speak and ably expound the so- 
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called new techniques in an effort to train 
plaintiffs’ lawyers generally to be more pro- 
ficient in obtaining larger and larger verdicts. 
The emphasis at present seems to center 
around a popular catch phrase, “demonstra- 
tive evidence.” The accent is upon this phrase 
both as to the presentation of evidence con- 
cerning the actual accident or happening 
itself and as to the medical evidence regard- 
ing the nature and extent of the injuries 
claimed. The use of so-called “demonstrative 
evidence” is not new at all, but what is new 
is the manner and extent of its use as 
advocated, and at times practiced, by the 
leaders and teachers in the NACCA organi- 
zation. 


One who attends a NACCA national or 
regional convention, and literally hundreds 
and hundreds of plaintiffs’ lawyers from all 
over the country do each year, comes away 
not only wiser but with a burning determi- 
nation to emulate the successes of others in 
his own jurisdiction and obtain his just 
share of big verdicts. For about six days 
he has received an intensive, concentrated 
course in traumatic and forensic medicine. 
He has had a short but very practical course 
in up-to-date courtroom technique and tac- 
tics, evidence, pleadings, oratory and other 
categories of both substantive and proce- 
dural tort law. Of utmost importance, how- 
ever, is the fact that he has heard stories of 
countless large verdicts all over the country, 
and these stories rarely lose anything by 
the telling. He has been convinced that by 
the use of the new techniques and the greater 
use of demonstrative evidence he can obtain 
larger verdicts for his clients and again, in- 
cidentally, larger fees for himself. I don’t 
mean to imply at all that there is anything 
wrong with this procedure. On the contrary, 
it is a smart, well-planned, able and effec- 
tive method of attack, and one which we 
must be prepared to meet head-on. 


At a NACCA convention a member will 
be told that he needs at least three, if not 
more, blackboards for the trial of any case. 
One blackboard will be necessary to illus- 
trate his opening statement, which should 
take at least an hour and a half to deliver. 
In this statement he will list all the wit- 
nesses that he intends to call, together with 
all the medical information anticipated, the 
amounts of special damages in each category 
and the figures showing how the astro- 
nomical general damages figure is computed. 
This will include figures such as $1 per day 
for pain and suffering for the period of life 
expectancy (in some cases the figure used 
will be much higher). It is the intent to 
influence the jury by leaving these figures 
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constantly in front of their eyes during the 
progress of the trial. 


The convention speakers will also outline 
for the members all the symptoms necessary 
to establish a typical textbook picture of a 
posttraumatic head-injury syndrome, for ex- 
ample. The same is true for many other of 
the “popular” medical problems of the day, 
including herniated intravertebral discs, trau- 
matic epilepsy and numerous other conditions 
with which insurance lawyers are all familiar. 
The necessary symptoms to establish each 
of such conditions are ably and carefully 
set out. 


Value and Danger of Information 


This type of information and additional 
knowledge in the hands of honest and con- 
scientious attorneys, and this, of course, 
includes the vast majority of plaintiffs’ law- 
yers, can be of great value. It can assist 
in the proper presentation of meritorious 
cases to the end that a more equitable ver- 
dict may be reached, and certainly it is of 
benefit in realistically and sensibly evaluat- 
ing cases for settlement purposes which, in 
turn, should promote the obtaining of more 
and more compromise settlements upon a 
just and reasonable basis without the ex- 
pense and delay of litigation. However, 
such information in the hands of unscrupu- 
lous practitioners, and we must admit that 
there are some lawyers who fit that descrip- 
tion to varying degrees, can be extremely 
dangerous and, in some instances, lead to 
exaggeration and misrepresentation, with its 
consequent stifling of settlement negotiations, 
and perhaps result in a verdict excessive for 
the actual injury sustained. This is a very 
human problem. The tendency of some people 
to exaggerate testimony in the hope of per- 
sonal gain is a recognized factor in personal 
injury litigation. It is sometimes difficult 
to recognize and often is even more difficult 
to demonstrate effectively to the satisfaction 
of a court or jury. The amounts involved 
are now often so large and the rewards of 
victory so great that the temptation is strong 
to exaggerate or color certain facts concern- 
ing both the happening of the accident and 
the various elements of damage claimed. 


If such additional medical knowledge and 
education is of help and assistance to the 
plaintiffs’ lawyers, similar information and 
education must be of equal value and just 
as necessary to defense counsel. So far, it 
seems unfortunately true that the excellent 
medico-legal educational programs, such as 
the various Law-Science Short Courses con- 
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ducted by Dr. Hubert Winston Smith of 
Tulane University, are more widely attended 
by plaintiffs’ lawyers than defense attorneys. 
Many insurance executives are recommend- 
ing to their defense counsel that they attend 
and support similar programs on the theory 
that a little more knowledge, even if only 
a refresher course, cannot hurt any of them 
in their efforts to compete successfully with 
their energetic brothers of the plaintiffs’ bar. 


Visual and Scientific Props 


The trial of a personal injury or auto- 
mobile accident case today bears little re- 
semblance to the type of trial most defense 
lawyers were accustomed to some years ago. 
It is now more the rule than the exception to 
be confronted with complete neurological 
skeletons, wax dummies with come-apart 
sections, colored photographs showing vari- 
ous injuries (particularly in burn cases), 
positive photographs of X-ray negatives 
(sometimes colored), artists’ drawings in 
color or in black and white of injured por- 
tions of the body graphically illustrating 
the type of injury alleged, photographs of 
operating techniques employed and numer- 
ous other methods of dramatically and sen- 
sationally presenting evidence to the jury. 
The accent is often on the appeal to the 
emotions rather than the reason of the jury 
and, when ably presented, is often effective. 
An observer must sometimes receive the 
impression that he is watching a well-managed 
stage production instead of the traditional 
dignified courtroom procedure. It is my 
personal feeling that such tactics, particularly 
when overdone, are more harmful than help- 
ful, and it is usually possible for the defense 
attorney to minimize the effect of such 
procedures by pointing out their true purpose 
and intent to the jury. However, we should 
be prepared to meet tactics of this kind with 
increasing regularity. 


In addition to the visual and scientific 
props for the presentation of medical testi- 
mony and elements of damage claimed, we 
are also now in an era of extreme accelera- 
tion in the use of so-called demonstrative 
evidence and aids in visual presentation of 
evidence concerning the actual happening 
of the accident. This field may peculiarly be 
more adapted for use by the defendant than 
the plaintiff. Here, again, we find the NACCA 
organization actively and ably teaching and 
advocating the greater and greater use of 
such methods. Elaborate scale models of 
highways, grades, bridges, culverts, build- 
ings, trucks and automobiles are appearing 
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in our courtrooms with increasing frequency. 
Actual experiments, conducted both in and 
out of court, are becoming commonplace. 
Aerial photographs are no longer unusual. 
Scientists, engineers and experts in the fields 
of physics, chemistry, metallurgy and other 
allied sciences are frequently employed. Great- 
er attention is being given to the preserving, 
evaluating and presenting of physical evi- 
dence from which experts can convincingly 
demonstrate facts such as minimum rates of 
speed required to cause particular damage, 
the amounts and directions of force applied, 
and many other interesting and highly im- 
portant facts valuable either for the purpose 
of properly evaluating a case for settlement 
or presenting such evidence at a trial. Many 
cases are won by the use of initiative and 
foresight in the preserving of physical evi- 
dence or the prompt obtaining of photo- 
graphs, if necessary, and early examinations 
by experts before such evidence is lost. Good 
physical evidence supported by authoritative 
scientific testimony and expert opinion to- 
gether with graphic visual presentation can 
be very convincing and is difficult to over- 
come. Insurance company representatives 
and defense counsel alike should be alert to 
recognize, preserve and make effective use 
of this type of evidence. 


The day is also past in many areas when 
the defense attorney can confidently assume 
with a satisfied feeling of security that the 
investigation of the accident made by the 
insurance company will be made earlier in 
point of time and be better and more com- 
plete than that available to his adversary. 
In actual fact, the contrary is now often 
true. Many offices specializing in plaintiffs’ 
representation employ one or more full- 
time trained investigators. These men are 
frequently on the job before the insurance 
company even knows about the accident, 
and they usually have more time to spend 
upon a particular case than the insurance 
investigator. It is my belief that most in- 
surance company claims departments are 
undermanned and that their investigators 
are not allowed to spend sufficient time in 
preparation of serious cases because of the 
press of other work. Most trial counsel feel 
that this is a most costly attempt at economy, 
and it too often results in a failure to appre- 
ciate early the true value and facts of a 
case, which, in turn, often leads to failure 
to settle the case promptly upon a fair and 
reasonable basis to all concerned. This 
economy also tends to result in incomplete 
investigations which are thus misleading and 
may materially affect the outcome of trials 
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or prevent timely and accurate evaluation of 
claims for settlement purposes. It is sub- 
mitted that a really substantial investment, 
materially increasing the amount and char- 
acter of investigative facilities, would pay 
tremendous dividends. It certainly has done 
so for the plaintiffs’ specialists. 

In conclusion, it seems important that the 
insurance industry inaugurate and continue 
a widespread, effective, public educational 
campaign to acquaint and keep reminding 
the people generally of the true facts of the 
automobile accident situation, including the 
direct relationship between excessive claims 
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“Today, the automobile industry is the 
world’s largest single industry and the 
people of the United States are driving 
three-quarters of the world’s passenger 
cars and half of the world’s trucks. Un- 
fortunately, however, the automobile has 
become not only a national symbol of 
convenience and pleagsure—it also repre- 
sents our nation’s number one cause of 
accidental death. In 1951 there were 
37,100 fatalities and 1,962,000 injuries 
charged against motor vehicles, and the 
economic loss from highway accidents 
exceeded $3¥ billion. 

“The impact of the motor vehicle and 
its destructive prowess on the insurance 
field has been staggering. Automobile 
insurance premiums written by all classes 
of carriers in 1951 totaled about $3 bil- 
lion, with liability and property damage 
accounting for just over half of the 
total. Automobile insurance is the larg- 
est line written in the fire and casualty 
field and now is running at about twice 
the volume of straight fire business. 


“Tn 1941, the last pre-war year, nearly 
35 million motor vehicles were registered 
and total automobile premiums amounted 
to $820 million. By 1943 there were less 
than 31 million cars and premium vol- 
ume dropped to about $600 million. The 
five-fold increase in automobile premiums 
in the following eight years, from $600 
million to $3 billion, taxed the capacity 
of the insurance industry because most 
other lines were also advancing. The 
increase in unearned premium reserves 
and loss reserves outdistanced the in- 
crease in assets so that surplus shrank 
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and verdicts and the cost of automobile lia- 
bility insurance. The effect of the present 
trend on every individual and the national 
welfare can and should be forcefully ex- 
plained. Greater cooperation between all the 
various segments of the insurance industry 
is needed to meet a common problem. The 
improvement and perfection of teamwork 
and techniques are needed. An integrated 
effort toward reversing the present danger- 
ous trend toward excessive “rewards” to 
one founded on a rule of reason and fair- 
ness to the ultimate benefit of all is essential. 


[The End] 


IN 1953 


in relation to liabilities and the volume 
of business underwritten. In 1945 there 
was roughly a dollar of policyholder’s 
surplus for each dollar of liability in the 
stock fire and casualty field. At the end 
of 1951 there was only 66 cents of surplus 
for each dollar of liability, despite a mod- 
est over-all underwriting profit and a 
gain from investments which together 
amounted to about $2% billion for the 
period. Many individual carriers show 
much lower ratios and some reached the 
point where it would have been unwise 
to take on any additional business. 


“Rate increases failed to bring an im- 
mediate relief to the situation. As of last 
year, the country-wide rate level on 
bodily injury coverages had risen 27.6 
per cent above the rate level of January, 
1941. However, in this same _ period 
average claim costs jumped about 70 per 
cent. The auto property damage rate 
level advanced 131.4 per cent over these 
years—but the average claim costs went 
up over 155 per cent! 

“Gradually, however, the situation has 
begun to loosen, and it should return to 
a more normal state within the next few 
months. The companies won’t make any 
money on auto lines this year, but they 
should lose less, and with the prospect 
of getting back into the black, possibly 
by the end of 1953, they will again wel- 
come new auto lines.”"—From an address 
by C. M. Kellogg before the Virginia 
Association of Insurance Agents, as re- 
ported in The Management Review, pub- 
lished by the American Management 
Association. 





Valid reasons exist for excluding liability for 
damage to property that is in the assured’s 


Care, Custody or Control 





This paper was presented before the 
Committee on Automobile Insurance 
Law, Section of Insurance Law, Amer- 
ican Bar Association on September 15, 
during the association’s seventy-fifth 
annual meeting, held in San Francisco. 


rmo A LAWYER not specializing in in- 

surance, the title of this paper would 
be likely to suggest a vexatious domestic 
relations problem. Insurance lawyers would 
agree as to the adjective, while differing as 
to the subject. 

One of the difficulties with the subject 
is the lack of uniformity of language used 
to express the exclusions, which results 
from the use of policy forms which vary 
from those promulgated by the National 
Bureau of Casualty Underwriters, and an- 
other is the expression of coverage rather 
than an exclusion dealt with in some cases. 

The National Bureau of Casualty Under- 
writers Manual contains at least ten ex- 
clusions, which are basically the same with 
respect to property in the care, custody 
or control of the insured or property in his 
charge but which vary slightly because of 
risk peculiarity. It also contains one ex- 
pression of coverage. 

The simplest provision excludes property 
damage liability as follows: “Injury to or 
destruction of property used by, rented to 
or in the care, custody or control of the 
insured.” 

This form of exclusion is found in the 
comprehensive personal liability and farm- 
ers’ comprehensive personal liability policies. 

Another group of policies adds to this 
clause the exclusion of property owned or 
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occupied by the insured. Included are: 
manufacturers’ and contractors’ liability; 
owners’, landlords’ and tenants’ liability; 
owners’ or contractors’ protective liability; 
and products liability. 


The contractual liability exclusion is the 
same as these except that the sidetrack 
exclusion is limited to property owned, oc- 
cupied or rented to the insured. 


The elevator liability exclusion does not 
contain the words “care, custody or control,” 
and the storekeepers’ liability policy excludes 
(1) property owned, occupied or used by 
or rented to the insured or (2) except with 
respect to liability assumed upon sidetrack 
agreements, property in the care, custody 
or control of the insured. This appears to 
reach the same result as the contractual 
liability exclusion. 


The automobile liability exclusion applies 
“to injury or destruction of property owned 
by, rented to, in charge of or transported 
by the insured.” 


Garage Liability Policy 


The garage liability policy is more com- 
plex. Coverage B, property damage, does 
not apply to “injury to or destruction of 
(1) property owned by or rented to the 
insured, or (2) except under division 3 of 
the Definition of Hazards, property in 
charge of or transported by the insured.” 


Thus, if there is no coverage B, the scope 
of the exclusion is the same as that of the 
automobile liability policy. However, if 
coverage B is provided, another exclusion 
applies. 

Coverage B applies to legal liability for 
“injury to or destruction of property of 
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others of a kind customarily left in charge 
of garages, including the loss of use thereof, 
caused by accidental collision or upset of 
such property while in charge of the named 
insured in connection with his automobile 
dealer, repair shop, service station, storage 
garage or public parking place operations,” 
and excludes property owned by or loaned 
or rented to the named insured. Incidentally, 
it also excludes injury or destruction by 
fire or theft of any property. 

To add to our difficulties, there are poli- 
cies such as the legal liability fire property 
damage policy and various floater policies 
that use similar language as language of 
inclusion rather than exclusion, This article 
includes all of the cases on all of these 
clauses for such direct or analogous value 
as they may have. 


Connable-Joest Case 


Probably the first case bearing directly 
upon the automobile liability exclusion 
language is State Automobile Mutual Insur- 
ance Company v. Connable-Joest, Inc., 2 Au- 
TOMOBILE CASES 962, 174 Tenn. 377, 125 S. W. 
(2d) 490 (1939). 

There, the insured operated a service 
station and garage and had a policy en- 
titled “Public Garage Liability Insurance.” 
He had a customer’s car upon a hydraulic 
hoist for greasing, and it toppled and was 
damaged. 

The policy contained an exclusion of 
liability “for damages to or destruction of 
property owned, rented, leased, in charge of, 
or transported by the assured.” 

Both the trial and intermediate appellate 
courts had held for the insured, apparently 
because insuring agreement II(a) expressly 
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covered “the operation of hoists to raise 
motor vehicles for the greasing, oiling, or 
repairing thereof.” 


The court held that the exclusion con- 
trolled and that the company was not liable. 


In Moffett v. Pennsylvania Manufacturers 
Association Casualty Insurance Company, 5 
AUTOMOBILE CAsEs 882, 137 Pa. Super. 569, 
10 Atl. (2d) 579 (1940), a garage liability 
endorsement limited coverage so that it 
applied only “while work is being done by, 
or automobiles are being operated by, or 
are in charge of the assured or employees 
of the assured whose earnings are or will 
be included in the basis of premium compu- 
tation.” 


One of the insured partners asked a cus- 
tomer to take a rear axle to the customer’s 
home in the partner’s car. The customer 
had an accident on the way, and third parties 
procured judgments against the customer 
and the partnership. They, in turn, sued 
on the policy. Recovery was denied prin- 
cipally because the customer was not an 
employee whose earnings would be included 
in the basis of premium computation. Im- 
pliedly, the court held that the partner was 
not “in charge of” his car when the cus- 
tomer was driving it. 

In Cohen & Poweil, Inc. v. Great American 
Indemnity Company, 9 AuTOMOBILE CASES 
217, 127 Conn. 257, 16 Atl. (2d) 354 (1940), 
the insured was in the motor transport 
business and used a large garage for his 
business. He sublet space for storage of a 
truck to a third party. The third party had 
keys to the garage and left his truck locked 
at all times. One of the insured’s trucks 
damaged the third party’s truck while it 
was so stored. 

The insurer denied liability, relying on the 
following exclusion: 

“This policy does not apply: 

“(f) Under Coverage B, to property 


owned by, rented to, leased to, in charge of, 
or transported by the insured.” 


The court held that the third party’s 
truck was not “in charge of” the insured 
because he had no right to exercise any 
dominion or control over it. 

Sky v. Keystone Mutual Casualty Company, 
16 AuToMoBILE Cases 580, 150 Pa. Super. 613, 
29 Atl. (2d) 230 (1942), was a suit on a 
named operator’s liability policy by the 
owner of an automobile stolen and dam- 
aged by the named insured. 

The policy covered liability arising out 
of the ownership, maintenance, use or opera- 
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tion of a motor vehicle and excluded damage 
to property of others in charge of the insured, 


The defense was based upon the conten- 
tion that he had possession and therefore 
was in charge of the automobile and the 
damage was thus excluded. As to this 
exclusionary clause, the court said that more 
than mere possession is required. The in- 
sured must have had the right to exercise 
dominion or control over the automobile. 
Because he stole it, he was not in charge 
of the car. 


In Clark Motor Company v. United Pacific 
Insurance Company, 18 AuTOMOBILE CASES 
697, 172 Ore. 145, 139 Pac. (2d) 570 (1943), 
the insured, who had a garage liability pol- 
icy, was towing a car. The owner of the 
car was not present. It was overturned 
negligently and damaged. The owner re- 
covered the cost of repair from the insured 
and the insured sued on the policy, The 
company relied on this exclusion: 

“This policy does not apply: 

“(1) Under Coverage B to property 
owned by, rented to, leased to, in charge of, 
or transported by the insured.” 


The court held’ for the insufer, stating 
that whether or not towing constituted 
transportation by the insured, the insured 
was clearly in charge of the towed car. 


Speier v. Ayling, 24 AUTOMOBILE CASES 
413, 158 Pa. Super. 404, 45 Atl. (2d) 385 
(1946) shows how ingenious a lawyer can be. 


Speier and his wife were riding in a car 
owned by Speier and driven by Ayling. 
Due to Ayling’s negligence the car was 
damaged and Speier’s wife was injured. 
Speier and his wife obtained judgment 
against Ayling, $700 for damages to the 
car and $900 for the personal injuries of the 
wile. 

Speier carried liability insurance on his 
car, and Ayling carried liability insurance 
on another car. Ayling’s policy had drive- 
other-car coverage but excluded liability 
for damage to property “in charge of” the 
insured. The court held that Ayling’s policy 
did not cover the damage to the car because 
he was driving and was, therefore, in charge 
of it even though the owner was present. 


The liability policy on the damaged car 
did not cover the collision loss, because it 
excluded damage to property owned by the 
named insured. 

Oddly enough, the trial court had held 
both liability carriers liable for the collision 
loss. 
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In Guidici v. Pacific Automobile Insurance 
Company, 27 AuTOMOBILE CasEs 326, 79 Cal. 
App. (2d) 128, 179 Pac. (2d) 337 (1947), 
a garage-repair shopkeeper was insured. 
While the carburetor of a car was detached 
for cleaning, fire broke out as a result of 
the cleaning process and destroyed the 
garage and the car. The owner recovered 
judgment against the garageman for the 
value of the car, and he sued on his policy. 

The policy covered 
liability from operations. 
clause read as follows: 


property damage 
The exclusion 


“This policy does not apply: .. . 


“(j) Under Coverage B, to property 
owned by, rented to, leased to, in charge of, 
or transported by the insured.” 


The court held that the loss was excluded 
by the policy even though the insured was 
not working on it at the time it was damaged. 


The court said that the intent was to 
exclude liability for claims for damage to 
“property under the control and management 
of the insured, whether by virtue of owner- 
ship, lease, rental, or having charge of the 
property under any other authority, or in 
any other capacity.” 


In reaching its conclusion, the court relied 
on the dictionary which gave as synonyms 
for the word “charge” the words “custody,” 
“keeping” and “management.” 


This case and the Clark and Speier cases 
were followed in Vaughan v. Home In- 
demnity Company, 39 AUTOMOBILE Cases 116, 
71 S. E, (2d) 111 (Ga. Ct. App., 1952), 
where a garage policy was held not to cover a 
welding-caused destruction of a customer's 
car. 


‘In Charge of” 


The next two cases concern the phrase 


“in charge of” when used as words of 


coverage. 

Coffee v. Gayton, 2 AUTOMOBILE Cases 640, 
136 Me. 141, 4 Atl. (2d) 97 (1939), involved 
the construction of a garage liability policy 
and an endorsement covering the president 
of the insured while any automobile “in 
charge of the named garage” is being op- 
erated by him for the purposes described 
in the policy and for private pleasure pur- 
poses. 


The accident occurred while the president 
was driving someone else’s car on a Sunday. 
The picture painted to support coverage 
was that he and a friend had gone in his 
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friend’s car to call on a prospect in another 
town. On the way they passed a Miss Buck- 
nell in another car, stopped and she left her 
car and joined them. On the way back, 
the president of the insured drove her car 
and had an accident. He claimed that he 
took her car because he wanted to get back 
to the office early. Her testimony was that 
he drove it because she didn’t like to drive 
after dark. The court believed her and 
held that the operation of the car was not 
in the conduct of the garage business and 
so not covered by the basic policy and, 
further, that it was not in charge of the 
garage and so not covered by the endorse- 
ment. You will note that the distinction 
between this case and the following Tennes- 
see case is that there it was held that the 
trip was of benefit to the garage while here 
the court held that it was not. 


Monroe County Motor Company v. Tennes- 
see Odin Insurance Company, 33 AUTOMOBILE 
Cases 371, 33 Tenn. App. 223, 231 S. W. 
(2d) 386 (1950), concerned a suit on a gar- 
age liability policy by the named insured 
and one of its executive officers. For busi- 
ness reasons of mutual benefit to the named 
insured and another corporation, the presi- 
dent of the insured, while driving a car 
owned by the other corporation and while 
its president was riding therein, injured a 
bicyclist. The bicyclist recovered from the 
named insured and its president, hence this 
suit on the policy. 


The policy covered liability of the presi- 
dent “with respect to the operation 
of any automobile owned by or in charge of 
the named insured.” 


It was held that because the trip was of 
benefit to the named insured, it, acting 
through is president, was in charge of the 
automobile. The court had a little difficulty, 
because the president of the owning corpo- 
ration was in the automobile at the time of 
the accident and could have been held liable 
for the acts of the driver. The court dis- 
tinguished between physical control and the 
right to control, holding physical control 
sufficient. 


Custody or Control Exclusion 


The next group has to do with the custody 
or control exclusion. 


In Aetna Casualty & Surety Company v. 
Patton, 247 Ky. 370, 57 S. W. (2d) 32 (1933), 
the insured partnership had an automobile 
liability policy covering a truck which they 
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rented to another. While transporting leaf 
tobacco to the insured, the truck broke 
down. The truck of a third party was used 
by the rentee to take the load of the insured 
truck and to tow the insured truck. While 
being towed, the driver of the insured 
truck was negligent, causing some of the 
tobacco to become damaged. The action 
was by the insured for damage to the to- 
bacco. Two exclusion clauses were involved. 


One excluded coverage while the described 
automobile was rented under contract or 
lease. The other excluded liability for “prop- 
erty in custody of the insured.” 


The court reasoned that if coverage were 
not excluded by the rental provision, it 
must be because the operator was operating 
the truck for the insured and, if that were 
so, the tobacco was in the custody of the 
insured. The fact that it was removed to 
the other truck did not take it out of the 
insured’s custody. The custody of the agent 
was the custody of the insured. 


Morris v. Lumber Mutual Casualty Insur- 
ance Company, 298 N. Y. S. 227 (1937), 
presents an odd factual situation. Insured 
was a subcontractor on a theater air condi- 
tioning installation. His employees walked 
on the roof of the theater causing the ceiling 
to crack and fall. The general contractor 
recovered from the insured the cost of re- 
pairing the ceiling and the insured sued on 
the policy. 


Among other defenses, the insurer con- 
tended that the loss was not covered be- 
cause the roof was property “owned, leased, 
occupied by, or used by, or in the care, 
custody or control of the assured.” 


The court held that the damage was not 
excluded, saying: 


“They had no care or custody of the theater 
property as such, nor did they have any 
control over it in the sense that a person 
who has personal property in his possession, 
such as an automobile, may be said to have 
control of it. Possession or control of real 
property is indicated by an occupation ex- 
clusive of the control of anyone else.” 


The “used by” clause was not discussed. 


Cohen v. Keystone Mutual Casualty Com- 
pany, 4 Fire aNd Casuatty Cases 582, 151 
Pa. Super. 211, 30 Atl. (2d) 203 (1943), 
presents a similar situation. The insured 
was a building wrecker and had subcon- 
tracted to demolish a part of a building. 
The building was in the shape of a vertical 
“L,” the base being one story high and the 
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vertical portion eight stories high. The 
insured was to remove the top five stories. 
In doing so, he crossed the roof of the 
one-story base for the purpose of removing 
debris. This caused damage to the roof, 
ceiling and plumbing, and the insured sued 
on his public liability policy. The care, 
custody and control exclusion excluded 
“damage or destruction” as follows: 


“(a) 


To any property owned, leased, 


occupied or used by, or in the care, cus- 
tody or control of the assured or any of 
the assured’s employees.” 


The court held that the roof was not 
in the care and custody of the insured. It 
relied in part on a provision in the sub- 
contract: 


“Demolition work shall be so conducted 
that it will not interfere with contractor’s 
work in basement, first, second, and third 
floor and new roof at any time. Method 
of procedure shall be as directed by con- 
Witter...” 


It said that this would indicate that plain- 
tiffs were excluded from the first floor and 
that they did not have the care, custody 
or control thereof. 

The court also relied on the New York 
theater case, previously discussed. 

It seems a little odd that the exclusion 
of damage to property used by the insured 
was not considered. 


However, in a recent federal circuit court 
of appeals case, Hardware Mutual Casualty 
Company v. Mason-Moore-Tracy, Inc., 7 Fire 
AND Casuatty Cases 757, 194 F. (2d) 173 
(CA-2, 1952), the control and use of an 
elevator for the purpose of removing a 
heavy piece of equipment from a building 
was held to preclude recovery for dam- 
age to the elevator or for damages for loss 
of use of the building while the elevator 
was being repaired. The court distinguished 
the Morris case, involving theater air condi- 
tioning, on the ground that the insured 
there was not in control of the building, 
while the insured here was in control of the 
elevator. 

The Morris case was followed in Maryland 
Casualty Company v. Hopper, 7 Fire AND 
Casualty CasEs 526, 237 S. W. (2d) 411 
(Tex. Ct. Civ. App., 1950), where a con- 
tractor who was connecting pipes to a tank 
caused the destruction of the tank by ap- 
plying heat to a connected pipe which con- 
tained gas. From the opinion it does not 
appear whether the “care, control or cus- 
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tody” exclusion also excluded property “used 
by” the insured. It seems unlikely that it 
did in view of the court’s statement that 
the insured was “merely permitted to use 
the tanks as well as the surface of the 
leased property for the purpose of accom- 
plishing the work he was employed to do.” 


In Lee v. Aetna Casualty & Surety Com- 
pany, 7 Fire ANd CASUALTY CASeEs 11, 178 
F. (2d) 750 (CA-2, 1949), an elevator ex- 
clusion was held to exclude a loss caused 
by a patron falling down an_ elevator 
shaft when the elevator was not at the 
landing. “Use” of the elevator “included” 
use of “the shaft, hoistway or other appli- 
ances.” The court might have concluded 
otherwise had the injured person not been 
invited to step into the elevator for con- 
veyance to another floor to look at mer- 
chandise. 


John G. Speirs & Company v. Underwriters 
at Lloyd’s, 84 Cal. App. (2d) 603, 191 Pac. 
(2d) 124 (1948), involves a suit on a Lloyd’s 
excess liability policy. The retention of the 
insured was $5,000 on losses arising out of 
the ownership, operation, maintenance or 
control of any motor vehicle, and $100 as 
to any other occurrence. 


The question was whether the insured 
had control of a motor vehicle when it was 
on its business property to have a trailer 
hitch installed and it was destroyed by fire 
resulting from the necessary welding opera- 
tion. 


The court said that the insured had com- 
plete possession of, and power and authority 
to manage the truck during the time they 
were doing the work on it. It followed that 
the insured had “control.” 


In Root Motor Company v. Massachusetts 
Bonding & Insurance Company, 187 Minn. 
559, 246 N. W. 118 (1932), the garage lia- 
bility policy excluded liability for damage 
to property in the custody of the assured 
and for which the assured is legally re- 
sponsible. 


A customer’s car was damaged while 
being driven by an employee of the insured 
to the garage. 


The main point in the case was whether 
the insurer was estopped to deny liability 
because of a claimed assumption of defense 
of a suit by the customer. 

On the point here involved, the court said: 


“The policy in so clear terms excludes 
from coverage loss to plaintiff on account 
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of damages to a customer’s car while in 
plaintiff’s possession that there can be no claim 
of any ambiguity to be construed in favor 
of the insured.” 


“Custody or Control’’ 
Considered as Words of Coverage 


In the next two cases, “custody or con- 
trol” are considered as words of coverage. 


Koury v. Providence Washington Insurance 
Company, 50 R. I. 118, 145 Atl. 448 (1929), 
involved a truckman’s merchandise floater. 
The question was whether it covered goods 
destroyed by fire while on a truck after the 
truck had been stolen. The policy did not 
cover theft. 


The coverage was of the legal liability 
of the assured as a carrier “of general mer- 
chandise while in the custody and control 
of the assured.” 

The insurer argued that “custody and 
control’ meant actual physical possession. 
The court held to the contrary, saying that 
the carrier had custody and control until 
it reliquished the goods voluntarily or to 
a higher legal right. In effect, it held that 
mere legal possession was sufficient to sat- 
isfy the requirement that the insured have 
custody and control. This was not a case 
of interpreting an exclusion narrowly. Rather, 
it was one of interpreting a coverage clause 
broadly. 


National Fire Insurance Company v. Davis, 
5 Fire ANp Casuatty Cases 265, 179 S. W. 
(2d) 316 (Tex. Ct. Civ. App., 1944), follows 
Koury v. Providence Washington and involved 
a policy covering merchandise in course of 
transportation “only while in custody of the 
assured.” The court reasoned that custody 
was synonymous with possession and that 
since the assured could not personally have 
personal possession of each shipment of 
merchandise because several trucks were 
covered, it must have been intended that 
legal possession would be sufficient. 

That being so, the theft of the truck did 
not disturb the legal possession of the as- 
sured, and the insurer was liable for damage 
to merchandise caused by the overturning 
of the truck. 


“Rented to”’ 


Only one case construing “rented to” has 
been found. 


In Central Coat, Apron & Linen Service 
Company v. Indemnity Insurance Company of 


Care, Custody or Control 


North America, 33 AUTOMOBILE Cases 230, 
136 Conn. 234, 70 Atl. (2d) 126 (1949), the 
insured under an automobile fleet policy 
sued its insurer to recover the cost of 
repairs caused by injury to the outside 
walls of a building by one of its trucks. 


The building was rented by another affili- 
ated corporation which was also a named 
insured under the policy. The policy ex- 
cluded “injury to or destruction of property 
owned by, rented to, in charge of or trans- 
ported by the insured.” 


The trial court denied recovery, because 
it held that the building was rented to and 
in charge of the named insured. The appel- 
late court affirmed the judgment, relying 
on the words “rented to.” 


“‘Parted with Possession” 


A clause not heretofore discussed was 
considered in Gibson v. St. Paul Fire & 
Marine Insurance Company, 117 W. Va. 156, 
184 S. E. 562 (1936). 


The insured under a fire and theft auto- 
mobile policy left his car in a parking garage. 
An attendant stole it, and it was damaged 
when he tried to escape from the police. 


The policy excluded loss by theft by any 
person to whom the assured voluntarily 
parted with possession of the automobile. 


The insurer argued that the exclusion 
controlled. The insured argued that he had 
parted with custody only, not possession, 
and the court so held, construing the clause 
“most strongly” against the insurer. 


A similar clause was discussed, and the 
contrary conclusion reached in Jacobson v. 
Aetna Casualty & Surety Company, 37 Auto- 
MOBILE CaSes 388, 46 N. W. (2d) 868 (Minn., 
1951), where an automobile dealer lent an 
automobile to its prospective purchaser, 
who turned out to be a thief. The court 
said that the dealer did not retain “con- 
structive possession,” as did the insured in 
the Gibson case. 


Warranties 


The last case, Houston Oil & Transport 
Company v. Aetna Insurance Company, 36 F. 
(2d) 69 (1929), rev’d 49 F. (2d) 121, cert. 
den. 284 U. S. 628, concerns a warranty. 


The tug was laid up and out of commis- 
sion when destroyed by fire. The policy 
contained a warranty that at such a time 
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If a liability policy were to cover 
the insured’s property to the same ex- 
tent as the standard physical damage 
coverage, the premium would have to 


be over four times greater than it is. 


the tug “shall be in charge of a competent 
watchman.” 

Defense was based on temporary absence 
of the watchman from the tug at the time 
the fire commenced. 

The court held that his physical presence 
was not necessary and that the warranty 
was not breached. One strong factor in 
favor of this construction was another war- 
ranty, pertinent when the tug was not out 
of commission, to the effect that there 
should at all times be a competent watchman 
on board. 

On appeal, the judgment was reversed, 
the court holding that the period of absence, 
some 16 hours, was too long to be “tem- 
porary.” 

Summarizing: (1)° Five excluded 
liability for damage to an automobile when 
it was in charge or in custody of the insured 
for repair or storage. 

(2) One rejected the exclusion where stor- 
age space was rented and one of the lessor’s 
trucks damaged the stored car. The risk 
of this type of accident seems fairly within 
tne scope of the policy. 

(3) Five hold that theft does not affect 
custody, control or possession. In only one, 
where the named-operator insurer was held 
liable for damage to a car its insured had 
stolen, does the result seem incongruous. 


cases 


(4) In two, the exclusion applied to cars 
of others driven by an insured, and in one, 
to a car owned by the nondriving insured. 

(5) The two roof cases and the tank 
case included damage because of the lack 
of right to control and are consistent with 
the foregoing cases. 

(6) The odd cases, the tobacco case, the 
elevator case, the marine policy warranty 
and the rented building damage case, are 
not inconsistent with the following prin- 
ciples: 

(a) The exclusions apply to property over 
which the insured is exercising control at 
the time of damage, however limited, as a 
matter of right; 
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(b) Where a coverage clause is involved, 
the right to custody or control is decisive, 
and a loss is not excluded merely because 
it occurred while the property was in the 
wrongful possession of another. 


None of the cases discusses the basic 
reasons for the exclusion from _ liability 
policies of liability for damage to property 
owned by, rented to, in charge of, etc., or 
in the care, custody and control of the in- 
sured. Yet, the reasons exist and are sound. 


Obviously, if a liability policy were t 
cover an insured for damage to property 
owned by him, it would be either ridicu- 
lous, if based upon his legal liability to him- 
self, or property insurance, if it covered 
injury or destruction irrespective of fault. 
If property insurance, it would be rated 
quite differently for premium purposes and, 
although it is difficult to make valid com- 
parisons, probably at a much greater cost. 
For example, $25 deductible collision insur- 
ance on a $5,000 Cadillac, a Class 1 risk in 
San Francisco, would cost $127 per year, 
while $5,000 automobile property damage 
liability insurance on the same car would 
cost only $30 per year. 


) 


Thus, if a liability policy were to cover 
property of the insured to the same extent 
as the standard physical damage coverage, the 
premium would have to be over four times 
greater than it now is. This applies in principle, 
with perhaps a lessening degree in exposure, 
to property not owned by a liability insured 
but as to which he is a bailee of some sort. 
The appropriate way of covering property 
interests in the bailed property is by way 
of property insurance, and the exclusions 
are based upon the theory that such prop- 
erty is so covered or that the owner is 
self-insured as to the property. 


If this assumption is sound, the property 
insurer has received a premium commensur- 
ate with the risks of loss or damage and 
should not be permitted to recoup the loss 
for which it received a premium from the 
liability insurer, which received no premium 
for the particular peril. 


These basic reasons dispose of most of 
the instances in which the conflict can arise, 
but someone will say that they do not help 
the insured who may be held liable for neg- 
ligent damage to property of others in his 
care, custody or control. The short answer 
is that forms of insurance are available 
which provide protection against such lia- 
bility for a commensurate premium. 


[The End] 
IL J— December, 1952 





YALIFORN1IA—Those motor clubs 

A which contract to furnish services and 
provide for cancellation with a return of the 
unearned dues must maintain a reserve to 
cover these dues. They may be transacting 
insurance and should be taxed accordingly. 
—The Attorney General was requested to 
give his opinion as to the bearing of Insur- 
ance Code Sections 12223 and 12252 on the 
various California motor clubs by the In- 
surance Commissioner of California. 


The answer stated: “Among existing 
motor clubs, however, we find a variety of 
operations. Some are stock corporations; 
some are membership mutual corporations; 
some maintain their own garages which 
render the services upon call; others have 
contracts with some garages whereby the 
latter render the services at specified prices 
per service, paid by the club. The latter 
operation is so far indistinguishable from 
any automobile operation that, prior to the 
California Physicians’ Service and Transpor- 
tation Guaranty cases, we would have had 
no hesitation in advising that the opera- 
tions were insurance. The club renders no 
service itself—it is contractually bound to 
render the services and to refund ‘un- 
earned’ dues, and its contracts with garages 
provide for a fixed price to the garage per 
unit of service, with the club assuming the 
tisk of loss in the event the calls for serv- 
ices accumulate to an amount in excess of 
the dues available for payment. Several of 
the contracts provide that if such an affii- 
ated garage is not available when needed, 
the club will pay not to exceed a specified 
amount in reimbursement to the subscriber 
for the expense of having the service per- 
formed by another garage selected by the 
subscriber. 


“Such operations appear to go beyond 
the principles laid down in the California 
Physicians’ Service and Transportation Guar- 
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anty Company cases. In the first of those 
cases, the corporation did not assume the 
risk of and rendered the services 
through a portion of its membership which 
assumed that risk. In the second case, the 
contracting corporation rendered the serv- 
ices itself and the particular portion con- 
tended to be insurance was, even under the 
broadest interpretation of insurance, held to 
be purely incidental to the usual motor 
maintenance services. 


loss 


“But we have at least one motor club 
which contracts with the subscriber for 
the specified services on an as-if-and-when- 
needed basis, must return ‘unearned’ 
portions of the considerations paid on cancella- 
tions of the contract during its term, does 
not render the service itself, either directly 
or indirectly, but under its contracts with 
garages and its members respecting the 
bulk of the services the entire function of 
the club is that of paying the garage, or 
reimbursing the members for, the cost of 
the services. In effect, in such cases, the 
only substantial function of the club is 
that of the risk-bearer in the transaction. 
Any other functions in such case are in- 
cidental to those of pooling the dues col- 
lected from subscribers, using the same to 
pay for the services, and either bearing the 
loss or taking a profit out of the transactions. 


“We therefore summarize our views as 


follows: 


“1. Where the motor club is under a con- 
tractual liability, whether by written serv- 
ice contract or otherwise, to render specific 
services and to return unearned considera- 
tions paid it for the services upon cancella- 
tion of the liability to render the services 
its reserve liability for the unearned charges 
must be computed as such in determining 
its solvency. Its liability in this respect is 
analogous to that of an insurance company. 
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“2. Where the club does not have such 
liability, it is not required to maintain such 
reserves. 


“3. Where a motor club operates by 
means of written or partially written serv- 
ice contracts and does not itself render the 
bulk of the services thereunder by contracts 
with garages and assumes the entire risk 
of loss thereunder arising from the con- 
tingency of insufficiency of the subscribers’ 
payments to provide funds sufficient for 
operation of the club together with the cost 
of rendering the services, the club is trans- 
acting a form of insurance and should be 
required by the Insurance Commissioner to 
report its premium for taxation. In such 
case, the Insurance Commissioner should 
accordingly recommend that the Board of 
Equalization assess such a tax.”—Opinion of 
the California Attorney General, No. 51/225, 
September 12, 1952. 


LORIDA—There is no impediment in 

the Florida statutes to the Insurance 
Commissioner approving or disapproving a 
“loss clause.”—The State Association of 
Insurance Agents of Florida filed an ob- 
jection with the Insurance Commissioner 
concerning his approval of the inclusion of 
an “unearned premium” or “loss” clause in 
the standard fire insurance policy. This 
“loss clause” reads, in its relevant part, as 
follows: “If a loss is paid under this 
policy, this insurance shall indemnify the 
Insured for loss of the pro rata unearned 
premium on the amount of such loss pay- 
ment. This Company, however, may elect 
by written notice within sixty days after 
date of loss to reinstate this policy in the 
amount of such loss and, in consideration 
of such reinstatement, make no payment to 
the Insured as provided by this clause.” 


In his answer to the commissioner’s 
query as to whether the statutes prohibited 
approval or disapproval of a clause, the At- 
torney General stated: “Quite obviously 
any clause which preserves the value of a 
policy, even in the event of loss, is in the 
public interest. The extent to which this 
clause would affect an insurance policy in 
which it might be incorporated would in- 
volve the premium rate to be charged for 
such a policy. Thus, it would seem that 
under our rating laws the ‘loss clause’ is 
subject to consideration by the Insurance 
Commissioner for his approval or disap- 
proval. 


“The file of the Insurance Commissioner 
which accompanies this request for opinion 
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consists, among other things, of copy of 
an order entered by the Insurance Com- 
missioner of South Carolina concerning a 
like ‘loss clause’ and also a transcript of 
the hearing held in connection with this 
matter . . . . Included in the order entered 
by the Insurance Commissioner of South 
Carolina is this finding: ‘It is my opinion 
that in the above procedure the companies 
are attempting to make the agent a part of 
the loss picture and in substance the agent 
would become a co-insurer of a fire policy 
in which a loss concurred.’ 


“In our consideration of this question we 
have engaged in two lengthy conferences 
with the officials of the Insurance Depart- 
ment and have deliberated with care the 
question presented in relation to the laws 
of this state, the supervisory powers of the 
Insurance Commissioner, and the effect this 
filing, if approved, may have with respect 
to agents selling policies in which such ‘loss 
clause’ may be included. It would seem 
that the determination of the South Caro- 
lina Insurance Commissioner above quoted 
cannot be justified under our laws. The 
relation between insurance companies and 
their agents is one of contract and in no 
way affects policy contracts. Unless and 
until the legislature of Florida, in a valid 
exercise of its police power, shall vest in 
the Insurance Commissioner regulatory 
powers with respect to company-agents 
agreements, that official has no supervisory 
powers with respect thereto. Hence, we 
cannot see that the question extends be- 
yond the regularity of the filing under the 
provisions of our rating statutes. 


“We cannot invade that realm of discre- 
tion which is vested in the Insurance Com- 
missioner to approve or disapprove rates. 
As the question of insurance rates may be 
involved in this filing, we must presume 
that the Insurance Commissioner will act 
lawfully in relation thereto under our rating 
laws and recognized standards. 


“Hence, conditioned and limited as above, 
in my opinion this question is answered in 
the negative; that is to say, there appears 
to be no provision under the rating laws 
of Florida which is an impediment to the 
consideration by the Insurance Commis- 
sioner, and his approval or disapproval, of 
this filing involving the above ‘loss clause.’ 
As indicated, it seems to us the only ques- 
tion to be considered by the Insurance 
Commissioner is that of rates in relation to 
policies which may contain such a clause. 
It therefore follows that if the Insurance 
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Commissioner determines that rates to be 
applied to policies which contain such a 
‘loss clause’ are fair and reasonable within 
the contemplation of Ch. 629, then the above 
filing is subject to his approval.”—Opinion 
of the Florida Attorney General, No. 052-286, 
October 3, 1952. 


eS ae life insurance payable 
to a trustee for the benefit of employees 
is permissible——The Indiana Commissioner 
of Insurance requested an opinion from the 
Attorney General concerning group life in- 
surance involving Sections 39-4221 to 39- 
4224, inclusive, and 39-4306 of Burns’ Indiana 
Statutes (1952 Replacement). The first four 
sections mentioned pertain to group life 
insurance and subparagraph (k) (1) of 
39-4306 pertains to accident and _ health 
insurance. 


The Attorney General prefaced his an- 
swer with the following: “The general rule 
... [in regard to approving or disapprov- 
ing policies] is well stated in a recent de- 
cision of the Indiana Supreme Court in the 
case of State ex rel. Standard Oil Co. v. Re- 
view Board of Indiana Employment Security 
Div. et al, (1951), — Ind. —, 101 N. E. 2d 
60, in the following language: ‘ While 
a law as enacted must be complete, where 
the legislature has laid down a standard 
which is as definitely described as is rea- 
sonably practicable, it may authorize an ad- 
ministrative agency to determine whether 
facts or circumstances exist upon which the 
law makes or intends to make its own ac- 
tion depend, but it cannot confer upon any 
body or person the power to determine what 
the law shall be. As has been said, there 
is a clear distinction between the delegation 
of power to make a law, which necessarily 
involves a discretion as to what the law 
shall be, and conferring an authority or dis- 
cretion as to its execution, to be exercised 
under and in pursuance of the law.’ 


“Among the standards and requirements 
set up by the legislature with reference to 
group life insurance are the requirements 
that it be based upon the relationship of 
employer and employee (Sec. 39-4221, Burns’ 
Indiana Statutes) and that it cover not less 
than twenty-five (25) employees and that, 
when the premium is to be paid by the em- 
ployer and employee jointly and the bene- 
fits of the policy are offered to all eligible 
employees, not less than 75% of such elig- 
ible employees must be insured. 


“Referring to question number 1 .. . 
I find no provision in the statute either ex- 


Attorneys General 


pressly or by implication prohibiting the is- 
suance of a group life policy payable to a 
trustee or agent acting for the employer and 
the employees covered. It is stated in your 
[the commissioner’s] letter that ‘Several 
policies have been submitted to the Depart- 
ment for approval, in which the policy is 
made payable to a trustee under an arrange- 
ment between an employer and his employees 
for paying benefits to the employees or his 
beneficiaries.’ The fact that our statutes 
contemplate that the relationship of em- 
ployer and employee shall exist, does not 
mean, in my opinion, that the contract of 
insurance can not be executed between the 
insurance company and a designated agent 
or trustee for the employer and employee. 
If the contract is by virtue of such relation- 
ship, the parties may enter into a contract 
though an agent or trustee empowered by 
a proper instrument to act for and on their 
behalf. If, when all of the provisions of 
the insurance contracts are taken into con- 
sideration, it appears that such contract is 
by virtue of the relationship of employer 
and employee, that should be sufficient, 
and the parties interested in such contract 
should not be put in a straight jacket as 
to the arrangement or method contemplated 
in carrying out the purposes of the con- 
tract. I do not believe that the legislative 
intent was to limit or restrict the rights 
of the interested parties. 


“ . . It would be a disservice to the 
citizens of Indiana, in my opinion, to inter- 
pret our insurance laws concerning group 
insurance, in such a way that the require- 
ments of the Taft-Hartley law can not be 
met, unless such a construction is unavoid- 
able. The result would be to make it im- 
possible for such policies, which come both 
under the Indiana insurance laws and the 
Taft-Hartley Law, to be issued at all in 
Indiana. 


“Categorically answering question number 
1 in your letter, it is my opinion that a 
policy of insurance which is payable to a 
trustee or agent is permissible under our 
statutes and that the Department of In- 
surance should approve such policies if they 
are otherwise in accordance with the pro- 
visions of our statutes. 


“In question number 2 you [the commis- 
sioner] ask: ‘What requirements are nec- 
essary for the policy to show compliance 
with the statutes?’ 


“The policy contract should set out fully 
and completely the powers and authorities 
of the trustee or agent in whose name the 
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policy is taken out. It would seem that 
should be done by an endorsement, made a 
part of the policy, setting out the terms and 
provisions of the contract giving the trustee 
or agent power to act with reference to such 
insurance. And, of course, the policy should 
carry necessary provisions to show compli- 
ance with the statute in the many particulars 
expressly applying to group insurance, .. . 


“In question number 3 you ask: ‘Would 
a policy undertaking to include employers 
of several different employees be permis- 
sible under our laws?’ In my opinion a 
fair and proper construction of our law 
compels the conclusion that separate policy 
contracts are contemplated and that a policy 
undertaking to include two or more em- 
ployers together with their employees should 
not be approved as being in accordance with 
the provisions of our insurance laws. . . 


“Question number 4 asks: ‘Would a 
policy undertaking to cover employees of 
an employer having less than 25 employees 
be permissible under our law?’ In that re- 
gard the wording of Section 39-4221 seems 
very explicit. It seems clear therefore 
that the provisions of the statute pertaining 
to group life insurance refer only to those 
group policies covering not less than twenty- 
five (25) employees and there is no pro- 
vision or law permitting issuance of group 
life insurance policies to employers for the 
benefit of employees having less than 
twenty-five (25) employees. 


“Question number 5 asks: ‘Could subsid- 
iaries and affiliates be included in the same 
policy with the parent corporation?’ The 
answer to question number 3 indicates the 
answer to question number 5. 


“To question number 6 asking: ‘May 
employees who are represented by a union 
but are not members of the union be cov- 
ered by nominating them as associate mem- 
bers or by some similar device?’ the [sic] 
answer is, no. 


“To question number 7, reading as fol- 
lows: ‘May employees not represented by 
a union, but employed by employers with 
whom the union has contracts, be covered 
by nominating them as associate members 
or by some similar device?’ the answer is, 
no, for the reason already hereinabove set out. 


“Question number 8 reads as follows: 
‘May members of two or more locals of the 
same national or international union be 
covered under a single policy?’ I assume 
this question involves the construction of 
subparagraph (b) of Section 39-4221. A 
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definite answer cannot be given to that 
question, as it would depend upon the or- 
ganizational setup of the particular union or 
unions involved. . . 


“What has already been said in this 
opinion with reference to the use of trustees 
or agents on behalf of the parties involved 
is applicable to the insurance issued in ac- 
cordance with provisions of Section 39-4306 

”__Opini Indi A 
. . . .’—Opinion of the Indiana Altorney 
General, No. 36, May 1, 1952. 


’ ENTUCKY—School authorities are 
not liable for student’s injuries.—In 
answer to a letter from a superintendent 
of a city school system, the Attorney Gen- 
eral stated: “The question of responsibility 
of school authorities for injuries caused to 
children on the school grounds is one that 
has been before the Court of Appeals in 
many cases. One of the latest cases is /al- 
lace v. Laurel County Board of Education, et 
al., 287 Ky. 454, 153 S. W. 2d 915. In that 
case a child was fatally injured while alight- 
ing from a bus near his home and his estate 
brought suit against the school for damages 
to the amount of $25,000. The Court of 
Appeals after reviewing many other cases 
which involved injuries to school children, 
one of them being Clark v. Nicholasville, 87 
S. E. 300, where a child was injured on a 
defective stairway, held that school boards 
were not liable and concluded the opinion 
with this language: 

“*We follow the almost universal rule 
that a school district or a school boartl, 
in the absence of a statute imposing it, is 
not subject to liability for injuries to pupils 
of public schools received in connection with 
their attendance thereat, since school dis- 
tricts or boards of education act as agents 
of the state in maintaining schools and per- 
form a public or governmental duty, nolens 
volens, imposed upon them by law for the 
benefit of the public, and for the perform- 
ance of which they receive no profit or 
advantage.’ 

“This seems to be clear that the school 
board not the school authorities are legally 
responsible for injuries or the treatment or 
cost thereof to children, which injuries may 
occur on the school premises. 


“It would necessarily follow that if the 
board is not subject to liability then it 
would be without authority to assume such 
liability and to pay for such services.”— 
Opinion of the Kentucky Attorney General, 
October 21, 1952. 
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New York Revises Its Regulation 
on Time Payments Insurance 


The Superintendent of Insurance of the 
State of New York, Alfred J. Bohlinger, has 
promulgated a new regulation which is de- 
signed to give added protection to those who 
buy insurance when they purchase an auto- 
mobile, furniture or other personal prop- 
erty under installment or deferred payment 
plans. 

The new regulation supersedes Regulation 
No. 27 drafted in 1947 which applied only 
to insurance covering financed automobiles. 
The superintendent stated that the scope 
of the regulation has been broadened to 
cover all personal property and to apply to 
policies issued to persons who borrow money 
as well as those issued to individuals who 
make purchases under installment plans. 

The regulation provides greater safe- 
guards in that it requires licensees of the 
New York State Insurance Department to 
provide borrowers or purchasers with con- 
cise itemized statements of the kind of in- 
surance required and the cost of the cover- 
age. In Assition, the regulation prohibits 
companies from cancelling a policy without 
notifying the insured purchaser or borrower. 


In the case of financed automobiles or 
automobiles used as security for a loan, 
the regulation requires companies to include 
a “prominent statement” on policy forms 
providing only physical damage coverages 
calling the insured’s attention to the fact 
that bodily injury or property damage lia- 
bility insurance is not provided by the poli- 
cies. This requirement was added to the 
regulation after it was found that very 
frequently assureds thought they were cov- 
ered for bodily injury and property damage 
liability when in fact they only had fire, 
theft and collision coverages on their auto- 
mobiles. 
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This revised regulation also prohibits com- 
panies providing automobile insurance from 
entering into agreements with their agents 
to pay or adjust claims on cars which they 
have insured with the company. It also 
prohibits agents from retaining part of the 
premium for the purpose of paying losses. 
Commenting on this particular section of 
the regulation, Superintendent Bohlinger 
said that it was included in the regulation 
after it was found that some abuses arose 
out of these so-called “retention agree- 
ments” under which the agent paid the com- 
pany a portion of the premium, keeping the 
remainder to pay losses and for himself. 
While the abuses were not widespread in 
New York, it was felt these contracts could 
be detrimental to the policyholders’ inter- 
ests. In addition, it is the department's 
contention that an agent who has a direct 
pecuniary interest in the business should not 
be allowed to settle losses. 


Under the néw regulation licensees of 
the department are prohibited from requir- 
ing borrowers or purchasers to take insur- 
ance from a particular company where 
equivalent or better coverage is available 
from another carrier. 


Under the new regulation insurance on 
property is handled separately from life and 
accident and health insurance. In addition, 
the revised amendment contains a provision 
to permit the New York Insurance Depart- 
ment to suspend or modify the regulation to 
avoid hardship in certain classes of property 
insurance. 


The most important change was made in 
Section B of the proposed amendment which 
has been rewritten to include some of the 
language in the superseded Regulation 27, 
except that it has been broadened to apply 
to all borrowers or purchasers. 
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The full text of the new regulation fol- 
lows: 


“This regulation is applicable to all in- 
surers and other licensees of this Depart- 
ment and to all persons, firms and corpora- 
tions coming within the jurisdiction of this 
Department. 


“(A) GENERAL INSURANCE—(Fire, 
Inland Marine and Casualty) 


“1, All policies and certificates or other 
evidence of insurance issued in this state 
insuring personal property pledged to or se- 
curity for lenders or personal property pur- 
chased under an installment sales agreement 
or any deferred payment plan or its equiva- 
lent, the premium or cost of which is paid 
as an identifiable charge, in whole or in 
part by the Borrower or Purchaser, (here- 
inafter referred to as ‘borrower’s or pur- 
chaser’s policy or policies’) must be written 
for the full term for which the premium is 
charged and must contain full and complete 
information respecting: (a) Kind or kinds 
of coverage. (b) Amount of insurance cov- 
ering the article purchased or offered as 
security. (c) Amount of the gross premium 
charged for each kind of insurance and the 
aggregate premium charged for all cover- 
ages. (d) Effective and experation date or 
dates. (e) The fact that bodily injury or 
property damage liability insurance is not 
afforded by the policy in the case of financ- 
ing of motor vehicles or where a motor 
vehicle is security for a loan. Such notice 
shall be in the form of a prominent state- 
ment on the policy form. Provided how- 
ever, where the same insurer affords bodily 
injury and property damage liability insur- 
ance under a separate and coexisting policy 
this subsection shall not apply. 


“2. Every borrower’s or purchaser’s pol- 


icy must be effective on delivery of the 
personal property or granting of the loan 
and, except where the insurer has no notice 
either actual or constructive of the fact 
that an identifiable charge for the policy 
has been made to the borrower or pur- 
chaser, such policy shall be delivered to 
such borrower or purchaser within 25 days 
after the insurance becomes effective. In 
the case of an installment or deferred pay- 
ment sale, no such policy shall provide in 
any one kind of coverage an amount which 
exceeds the fair value of the property in- 
sured. In the case of a loan, no such 
policy shall provide in any kind of coverage 
an amount which exceeds the fair value of 
the collateral or security for the loan less 
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the amount of any other valid and collecti- 
ble insurance of the kind provided by such 
policy. The period of every borrower’s or 
purchaser’s policy shall be limited to the 
end of the period of the loan or fiance 
arrangement or the nearest full year there- 
after, except that, at the request of the in- 
sured such a policy may be written for a 
longer period where a premium discount 
is available for long term coverage. 


“3. No borrower’s or purchaser’s policy 
shall be cancelled without due notice to the 
borrower or purchaser unless the con- 
cellation is at the request of the insured 
purchaser or borrower himself. 


“The insurer shall return any unencum- 
hbered balance accruing from an unearned 
premium to the borrower or _ purchaser. 
lf a policy covering such personal property 
is issued by a mutual insurer or a participat- 
ing stock insurer the borrower or pur- 
chaser shall be entitled to the benefit of 
any dividend paid under an individual pol- 
icy, or in the case of a master policy as his 
interests may appear. 


“4. No separate fee for policy writing or 
for any other insurance charge shall be 
made in connection with the issuance of 
borrowers’ or lenders’ policies other than 
included in rates meeting the requirements 
ot this Department. 


“5. As respects automobile insurance, no 
insurer or representative thereof shall—(a) 
Agree with or permit any person, firm or 
corporation other than its own employees or 
licensed attorneys or adjusters to adjust 
or pay any claims under borrowers’ or pur- 
chasers’ policies except that an insurer may, 
in individual cases, permit an agent to ne- 
gotiate the settlement of minor property 
losses. (b) Enter into or renew any agree- 
ment with any agent, broker or other per- 
son which permits the retention by such 
person for the purpose of payment of losses 
of any portion of premiums collected under 
policies issued by the insurer. 


“Nothing herein shall prohibit reasonable 
contingent commission arrangements based 
on underwriting results. 


“6. Where a borrowers’ or purchasers’ 
policy provides insurance solely for the in- 
terest of the seller, lender or his represen- 
tative or assignee and a licensee of this 
Department either actual or constructive 
notice that an identifiable charge for the 
policy has been made to the borrower or 


purchaser: (a) The insurer issuing such 
policy shall provide prominent notice to the 
borrower or purchaser on the policy form 
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or elsewhere that the purchasers’ or bor- 
rowers’ interest is not protected; and, (b) 
Any agent or broker who arranges for or 
obtains such insurance shall provide that 
the borrower or purchaser be clearly ad- 
vised in writing of the fact such insurance 
is for the sole protection of the seller or 
lender. 

“Such policies also shall provide, except 
for willful acts or omissions, an express 
waiver of subrogation against the purchaser 
or borrower or his assignee. 


“un 


7. Except in the case of single interest 
policies which are specifically dealt with in 
the foregoing paragraph, in any case where 
an agent or broker licensed by this De- 
partment arranges for or obtains a_bor- 
rowers’ or purchasers’ policy he shall be 
responsible for providing the borrower or 
purchaser with a clear concise, itemized 
statement of the nature of the insurance 
coverage to be provided and the cost thereof. 


“No licensee of this Department shall 
either directly or indirectly be a party to 
any agreement by or with a seller or fi- 
nancing institution to condition an install- 
ment sale or the financing of personal prop- 
erty on the purchase of an insurance policy 
from a particular insurer where equivalent 
or better coverage by another insurer is 
available. 


“8. The Superintendent upon application 
or upon his own initiative may suspend, 
modify or waive the requirements of part 
(A) of this regulation when he believes it to 
be in the best interests of policyholders 
and the public to do so. 


“(B) LIFE AND ACCIDENT 
HEALTH INSURANCE. 


“9. If the purchaser of financed per- 
sonal property or a borrower as part of the 
loan transaction pays a premium for acci- 
dent and health insurance, he shall be pro- 
vided with a policy, copy of which is on 
file with the Department, at the rate filed 
with the Department. 


“10. If the purchaser of financed per- 
sonal property or a borrower as part of the 
loan transaction directly contributes toward 
the cost of life insurance, a statement of 
insurance must be issued to him within 
a reasonable period after the insurance be- 
comes effective, containing the name of the 
insurer, the policy number, the type of pol- 
icy, a statement that the amount of insur- 
ance paid shall be applied by the creditor 
toward the discharge of the indebtedness 
of the debtor and a brief description of 
the coverage afforded.” 


State Department Rulings 


AND 


California Amends 
Assigned Risk Plan 


The Insurance Commissioner of Cali- 
fornia announced by Ruling Number 70, 
directed to all insurers admitted to write 
liability insurance, the following amend- 
ment: 


“The Rules and Regulations of the In- 
surance Commissioner relating to the Cali- 
fornia Automobile Assigned Risk Plan 
contained in Article 8, Subchapter 3, Chap- 
ter 5, Title 10 of the California Administra- 
tive Code, are hereby amended as follows: 


“Section 2450. is hereby amended as fol- 
lows: 


“2450. Within three working days after 
receipt of notice of designation from the 
Manager, the designated insurer shall either: 


“(a) Accept the assignment and notify 
the applicant that if the balance of the 
full premium as stated in such notice is 
received within 15 days or within such 
further reasonable period as the insurer 
may agree to, and, in the case of a recipro- 
cal, if a signed power of attorney accom- 
panies the premium remittance, it will issue 
a policy of automobile bodily injury and 
property damage liability insurance to be- 
come effective 12.01 A. M. on the day fol- 
lowing the day on which such premium as 
stated in such notice is actually received by 
the insurer; or 


“(b) Notify the Manager and the appli- 
cant, or his producer of record, that it 
believes that the applicant is not in good 
faith entitled, under the Plan, to insurance 
in which event the reasons underlying such 
belief shall be furnished the Manager. 


“For the purpose of this Section no Sat- 
urday or Sunday or legal holiday shall be 
deemed a working day.” 

These amendments are effective December 


15, 1952. 


Auto and OL&T Rate Revisions 
Approved by Pennsylvania 


The revised rates filed by the National 
Bureau of Casualty Underwriters on behalf 
of its member and subscriber companies 
were approved by the Pennsylvania Insur- 
ance Commissioner, Artemas C. Leslie. These 
new rates are applicable to bodily injury 
liability premiums for a large number of 
owners’, landlords’ and tenants’ classifi- 
cations. The approval was effective Novem- 
ber 17, 1952. 


837 





The OL&T classifications affected are Philadelphia (generally that portion of 
those rated on an area and frontage basis Philadelphia County south of Hunting 
including stores, hotels, churches, hospitals, Park Avenue and east of Phila- 
clubs, restaurants, apartments and tenements, delphia County Line) 
boarding or rooming houses and mercantile Old Rates — 
and office buildings. ss 

$ 59 $ 66 


97 109 
84 95 
A 147 138 
A 124 117 


Class 1 
Class 2 
Class 3 
Class 4 
Class 5 


The loss experience of the companies for 
each classification in each territory is re- 
flected in the rate changes. The rate revisions 
result in a 19.5 per cent increase in the 
Philadelphia territory, a 39.7 per cent in- 
crease in the Pittsburgh territory and a 34.5 
per cent increase in the remainder of the City of Pittsburgh and vicinity 
state. 


Cc 
Cc 


Old Rates New Rates 

$ 51 

84 

73 
CA 134 
CA . 114 


The Commissioner also announced ap- 
proval of the rate changes applicable to l 
automobile bodily injury and_ property 2 
damage liability insurance filed by the bureau. Class 3 
This approval was effective November 17, Class 4 
1952. Class 5 


Class 
Class 


The new rates apply to insurance pro- 
tecting the policyholder up to $5,000 for Pittsburgh suburban territory 
bodily injury to one person, $10,000 for 
bodily injury to more than one person and Old Rates New Rates 
$5,000 for property damage. Class 1 $ 46 

The rate revisions are not uniform through- Class 2 75 
out the state. They vary according to the Class 3 65 
loss experience in each of the 17 rating Class 4CA 88 
territories in Pennsylvania. For instance, in Class 5CA 73 
six of these territories, owners of private 
passenger cars will have reduced rates. In 
three of these territories, owners of commer- 
cial automobiles will have reduced rates. 


Cities of Scranton and Carbondale 
and their vicinities 


The rate reductions in some territories Old Rates New Rates 
range from $1 to $8 for private passenger (Class $ 52 $ 48 
cars on both bodily injury and property Class 85 78 
damage. Class 74 68 


The rate increases, in other territories for Class 4CA 87 78 
CA 


the same coverage, range from $1 to $12, Class 73 66 
For commercial cars, the reductions in 

rates for both bodily injury and property City of Erie and vicinity 

damage in certain territories vary from $7 

to $18, whereas increases in other terri- Old Rates New Rates 

tories range from $2 to $20. Class $ 28 $ 32 
The following are the old and the new Class 46 52 

basic limit rates for liability for both bodily Class 40 46 

injury and property damage, for some of Class 4CA 70 77 

the rating territories: Class 5CA 58 66 


Philadelphia suburban territory including Chester and Norristown 
City of Chester Norristown Philadelphia 
and vicinity and vicinity suburban 
Old Rates New Rates Old Rates New Rates Old Rates New Rates 

Class $ 38 $ 37 $ 34 $ 37 $ 38 
Class 63 61 57 61 63 
Class 54 53 49 53 54 
Class 94 : 94 ‘ 103 

81 81 87 
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A Plan by Which to Live and Die 


Life Insurance and Estate Tax Planning. 
William J. Bowe. Vanderbilt University 
Press, Nashville 4, Tennessee. 1952. 109 
pages. $2.75. 


Just about two years ago, in reviewing 
the earlier edition of this book, we stated: 
“‘Peculiar unto themselves’ are the rules 
regulating the estate taxation of life insur- 
ance. The need for Professor Bowe’s book 
is evident for this reason and for the reason 
that the methods by which life insurance— 
often the greatest single asset in an estate— 
can be used to solve problems are almost 
numberless and yet are often neglected. 
With a background of fifteen years of in- 
tegrating life insurance programs into the 
estate plans of many of the country’s wealth- 
iest individuals, the author clearly, in nontech- 
nical language, discusses the law, regulations 
and court decisions concerning it. Ex- 
amples of what not to do, mistakes made 
by men with just a ‘little tax knowledge’ 
and great ambitions to reduce or avoid 
estate taxes, are categorized in his chapter 
on ‘Types of Planning, Good and Bad’. 
With actual cases he illustrates the errors 
than can lead to subjecting proceeds to 
income tax, to gift tax, to additional income 
tax or to gift without income or estate tax 
benefit.” 

That paragraph still holds true and now 
we need only tell you how the November, 
1952 revision differs from the original book. 
For one thing, an article on the income tax 
treatment of life insurance proceeds has 
been added, thus bringing under one cover 
a discussion of the fundamental rules of 
federal income and gift taxation affecting 
life insurance. What the first book con- 
tained on the subject of corporate owner- 


Books and Articles 
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ship of insurance has been greatly revised 
as has business life insurance, which now 
includes comments on stock redemption 
agreements and survival-purchase agree- 
ments. In addition, the text—where needed 
—has been brought up-to-date. 


Facts of the Industry 


Life Insurance Fact Book 1952. Institute 
of Life Insurance, 488 Madison Avenue, 
New York 22, New York. 1952. 107 pages. 

This is a publication of the Institute of 
Life Insurance, which makes available this 
convenient reference book containing basic 
facts about the life insurance business. 

Written in an interesting, lucid style—in 
spite of its statistical emphasis—the book 
contains many charts, graphs and _ tables 
which present data fundamental to serious 
discussions about the business. 


It is a book that is most certainly needed 
by anyone who claims to be well informed 
on the subject of life insurance. 


What Makes the Business World 
Go Round 


The Development of Economic Thought. 
Edited by Henry William Spiegel. John 
Wiley & Sons., Inc., 440 Fourth Avenue, 
New York 16, New York. 1952. 811 pages. 
$6.50. 

First, men acted. Later, other men specu- 
lated on the motives which caused men to 
act as they did in business. Then other 
generations of men, influenced by the theory 
that had been developed so far, acted in 
accordance with their interpretation of the 
theory. This step-by-step process has been 
repeated over the centuries—from Neolithic 
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barbarism to Trumanism and from caveat 
emptor to Give the Lady What She Wants. 
Each successive generation added experi- 
ence until it became possible to classify the 
divergent theories into what might loosely 
be termed “schools of thought.” Mr. Spiegel 
is interested in tracing the development of 
economic thought from Plato to the mod- 
erns. He has searched through history for 
discussions by one economist of another’s 
views. For instance, you will find Tawney 
discussing medieval thought and, at another 
time, the Webbs; you will find a Smith and 
Marx dissertation on the Physicocrats, and 
Marx, in turn, being discussed by Veblen. 


The editor has classified the great econ- 
omists not so much as to time as to the 
particular school of thought to which they 
subscribed. His beginning group is called 
The Pioneers. In this category, you will 
find Aristole’s discussion of the economic 
views of Plato and pertinent excerpts of 
the views of such economists as Tawney, 
Heckscher, Jevons, Cantillon, Einaudi and 
Galiana. Spiegel’s next group is called The 
Classicists. Here you will meet such famil- 
iar names as Smith, Malthus, Mill, Bentham 
and others. Another group, classified under 
the heading of Reformers, includes Sismodi, 
Ricardian Socialists, Marx and the Webbs. 
The author’s next group of writers contains 
those whom he classifies under the term 
Institutional Approach—modern authors 
such as Perlman, who expounds on Com- 
mons. Those who deal with marginalism 
are in the next group, and those whom 
Spiegel calls The Moderns are in the last 
classification. 

This book furnishes a good collection of 
essays on economics—essays which can 
well serve the reader whether he is pursu- 
ing a course in economics or is using the 
book for off-time reading. For either pur- 
pose it will provide well-directed orientation 
in this not too easily understood field. The 
40 economists the editor has picked from 
history to illustrate the development of 
economic thought seem adequate in num- 
ber and sufficient in weight for his purposes. 

William Henry Spiegel is now professor 
of economics at the Catholic University of 
America. He has taught at the University 
of Wisconsin, Duquesne University, Michi- 
gan State College and John Hopkins Uni- 
versity. 


Pennsylvania Insurance Report 


Report of the Insurance Commissioner of 
the Commonwealth of Pennsylvania for 1952. 
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Commonwealth of Pennsylvania, Insurance 
Department, Harrisburg, Pennsylvania. 1952. 
184 pages. 

Artemus C. Leslie, Insurance Commis- 
sioner of Pennsylvania, has just issued his 
report for the period from June 1, 1951, to 
May 31, 1952. It contains a statistical break- 
down of insurance business done within the 
state. 


Forms 


Illinois Estate Planning and Drafting of 
Hills and Trusts. W. D. Rollison. Matthew 
Bender & Company, 253 Orange Street, Al- 
bany 1, New York. 1952. 937 pages. $18.50. 

The purpose of this book is to assist the 
attorney in the planning and preparation of 
instruments used in estate planning. Ex- 
cerpts from wills, trusts and other instru- 
ments are used extensively to illustrate 
adjudicated clauses. The cases cited are 
mainly Illinois cases; those cases cited from 
other jurisdictions have been recognized by 
the Illinois courts. 


Experience Study on Pensions 


Pension Plan Policies and Practices. Michael 
Puchek. New York State School of Indus- 
trial and Labor Relations, Cornell University, 
Ithaca, New York. 1952. 62 pages. 


The author takes a small corner of the 
national pension picture and blows it up to 
lifesize. Eleven pension plans of firms in 
upstate New York were studied. The 
analysis of both the theory and practical 
application of the plans makes this booklet 
valuable. Staying away from generalizations 
on the subject, it nevertheless provides a 
clear look at the whole field. Employers 
on a small or medium-sized scale who have 
been wondering where to take hold of this 
difficult subject would do well to begin here. 


Law in Action 


1951 Annual Survey of American Law. 
Edited by William Tucker Dean, Jr. Pren- 
tice-Hall, 70 Fifth Avenue, New York 1], 
New York. 1952. 995 pages. 

This is an annual publication of the New 
York University School of Law. It is a 
symposium, of a sort, in which the field of 
law is divided into several (in this case five) 
major categories and a number of well- 
known experts are asked to contribute ar- 
ticles which have as their theme a survey 
of progress in that particular category dur- 
ing the past year. The survey has been 
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published continuously since 1942 and these 
yolumes are undoubtedly a valuable con- 
tribution to legal bibliography. 


Methods at the Apex 


Top-Management Organization and Control. 
Paul E. Holden, Lounsbury S. Fish and 
Hubert L. Smith. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 36, New York. 1951. 257 pages. $5. 

Brave privates are fine, but competent 
generals win wars. In industry, too, it is 
the ability and efficiency of the men at the 
very top which, in the long pull, determine 
the degree of success an enterprise will at- 
tain. This book is a report on how top 
management operates in 31 of the nation’s 
larger corporations. Identities are not re- 
vealed because of the confidential nature of 
much of the data. The study was con- 
ducted by the Graduate School of Business, 
Stanford University. “Blue chip” industrial 
concerns were selected for the project. 
They average $260 million in assets. The 
number of employees per company aver- 
ages 27,000. 

3y limiting research strictly to the top 
most echelon cf each concern, the authors 
were able to produce a report valuable in 
its entirety to executives in every field, since 
problems at that level are basically the 
same whatever the product. Definite infor- 
mation is provided on the organization and 
functioning of top levels of management— 
policy making, delegation of authority, con- 
trol, achieving harmony between points of 
view, measurement of results, correction of 
mistakes and elimination of waste. 

The point of view is taken that no single 
company has a “best” method of organiza- 
tion or control, but rather that each has 
outstanding features that the others could 
and should copy. Emphasis is on planning 
and sharp division of responsibility and 
authority. The practicability of the book 
is enhanced by a number of organization 
charts which provide information that can 
be matched directly with similar charts in use 
in any industry for purposes of comparison. 


Business Law Textbook 


Law in Its Application to Business. Wil- 
liam H. Schrampfer. Rinehart & Company, 
Inc., 232 Madison Avenue, New York 16, 
New York. Revised edition, 1952. 1,093 
pages. $7.50. 

This is the second and revised edition of 
Professor Schrampfer’s book. It is divided 


Books and Articles 


into seven divisions: contracts, agencys, 
negotiable instruments, personal property, 
real property, business organizations, and 
suretyship and insurance. 


The author’s method of organization is 
to make a general statement regarding 
principles and follow it with selected cases 
illustrative of the principles discussed in the 
text. ‘The case digests give a rather full 
treatment to the facts involved. The digests 
are followed by a list of review questions 
and a list of problems for discussion. The 
problems are very useful in stimulating the 
student’s thinking regarding the application 
of law principles to additional fact situations. 


The author is professor of industrial eco- 
nomics at lowa State College. 


Dealing with the City? 


The Law of Municipal Contracts with An- 
notated Model Forms. Charles S. Rhyne. 
National Institute of Municipal Law Off- 
cers, 730 Jackson Place N. W., Washington, 
D. C. 1952. 192 pages. $7.50. 

This volume is the first of its kind in this 
field. It is a practical handbook on munici- 
pal contract law with model forms, and is 
suitable for the use of both municipal 


attorneys and municipal purchasing agents. 


ARTICLES 


Articles of interest in other 
legal publications 


The Great Difference . . . There are a 
number of situations arising in damage suits 
in which the burden of the indemnity is 
sought to be placed eventually on the tort- 
feasor. The complexity of the situation is 
heightened when there are joint tortfeasors 
and the gravity of the fault of one becomes 
the issue. This article analyzes many cases; 
its author writes about this law problem ex- 
haustively—Davis, “Indemnity Between 
Negligent Tortfeasors: A Proposed Ration- 
ale,” Jowa Law Review, Summer, 1952. 


Serving the General Welfare... A Yale 
law professor studies the growth of social- 
insurance legislation from its beginning with 
workmen’s compensation in 1910, examines 
the various systems of administration which 
exist side by side in America today, and 
notes that their overlapping at important 
points gives rise to problems of cumulative 
or alternate remedies.—James, “Social In- 
surance and Tort Liability: The Problem of 
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Alternative Remedies,” New York University 
Law Review, October, 1952. 


A Bit of Scotch . . . The Scotch case 
of Smith v. Comrie’s Executrix, which gave 
rise to the doctrine that in the awarding 
of damages some regard must be paid to 
certain other means of support available 
to the plaintiff-widow, is taken to task by 
the author. It is his view that such a 
doctrine is questionable in the light of the 
pronouncement of all the cases and dicta 
where the ultimate function of damages has 
been directly considered because these deci- 
sions state that damages are remedial, com- 
pensatory and aimed at making restitution. 
The thought of punishment is shunned. 
The doctrine of the Smith case, however, 
the author submits, sets up a kind of sub- 
sistence standard fixed by the court for 
a widow up to which, but not beyond which, 
damages are to raise her.—Walker, “Loss 
of Support,” Scottish Law Review, August, 
1952. 


New Government Policy on Foreign In- 
vestments ... This article notes newly 
established government policy on recognition 
of incentives for private enterprise and on 
establishment of a “climate,” in certain coun- 
tries abroad, in which capital and private 
initiative can breathe more freely and establish 
productive enterprise, backed by American 
techniques and “know-how.”—Littell, “Im- 


provemerits in Legal Climate for Investments 
Abroad,” Virginia Law Review, October, 1952, 


Partnership a Simple Thing? ... “No!” is 
the emphatic answer of the author. His 
article on partnership views the possibilities 
of Florida’s adoption of the Uniform Part- 
nership Act.—Silliman, ‘Partnership—The 
Uniform Act and the Florida Law,” Univer- 
sity of Florida Law Review, Fall, 1952. 


Menace to Constitutionalism? . . . Admin- 
istrative bureaucracy is viewed by the writer 
not as a menace to constitutionalism, but 
as a responsible representative of “impor- 
tant and vital interests unrepresented, 
underrepresented or malrepresented in Con- 
gress.”—Iong, “Bureaucracy and Constitution- 
alism,” American Political Science Review, 
September, 1952. 


The Swimmer Upstream ... While this 
article notes that the freedom to gain a 
livelihood by lawful means is qualified by 
the interest of society in the national econ- 
omy, its writer remarks that without even 
considering “the flood of regulations in 
which the businessman must swim for his 
life”’ we must be concerned “with judicial 
responsibility to channel the flood waters 
so as to prevent the washing away of basic 
rights . . . .’—Harris, “Freedom and the 
Businessman,” Jowa Law Review, Winter, 
1952. 


MURDER AND THE AMENDED BENEFICIARY CLAUSE. 


A man killed his wife and was sen- 
tenced to the penitentiary for life. He 
was the primary beneficiary “if living” 
of an insurance policy on her life; other- 
wise the proceeds were to go to two 
named stepchildren of the insured “if 
living,” otherwise to the insured’s exec- 
utors or administrators. 

The question was whether the insur- 
ance proceeds should be paid to the 
administrator of the insured’s estate or 
to the stepchildren named in the policy. 
The lower court had held that the pro- 
ceeds should go to the administrator of 
the estate since the stepchildren were 
to take only in the event of the death of 
the husband, who was, under public 
policy, now entitled to the proceeds. 

The Ohio Supreme Court overruled 
this decision, however, holding that the 
proceeds should be distributed to the 


stepchildren, but only after the hus- 
band’s death. An amended beneficiary 
clause in the policy provided that the 
insurance company should retain the 
proceeds and pay only the interest, and 
it contained an option to the husband, 
if living, (otherwise to the stepchildren, 
if living) to withdraw all or any part of 
the proceeds. The amending clause 
further provided that upon the death of 
the last survivor of the insured, husband 
or stepchildren, any remainder should 
be paid in one sum to the executors and 
administrators of such last survivor. 

The court pointed out that the amend- 
ed beneficiary clause showed that the 
insured did not want, and never intend- 
ed, any of the proceeds to go to her 
estate—Neff v. Massachusetts Mutual 
Life Insurance Company. Ohio Supreme 
Court. June 18, 1952. CCH Trust And 
Estate LAw Reports § 44,797. 
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Supreme Court Will Hear 
Texas City Disaster Case 


The question of the government’s lia- 
bility for the disastrous explosions and fires 
in Texas City, Texas, in April, 1947, will 
be decided by the United States Supreme 
Court. The government is being sued un- 
der the Federal Tort Claims Act for dam- 
ages resulting from the alleged negligent 
acts of its employees in manufacturing, 
handling and transporting a certain cargo 
of ammonium nitrate fertilizer which ex- 
ploded while being stored on two ships 
docked at Texas City. Resulting fires and 
explosions killed 560 persons, injured many 
more and caused vast property damage. A 
number of insurance companies, seeking re- 
imbursement for damage claims paid, are 
among the large number of plaintiffs whose 
suits have been combined into Dalehite v. 


U.S. (CA-5). 


The Fifth Circuit has held the govern- 
ment not liable since, under the Tort Claims 
Act, liability does not attach to the govern- 
ment for the acts of its employees and 
agents in the performance of discretionary 
governmental functions or duties. The 
court also found that the explosive nature 
of the fertilizer was not so well known as 
to show lack of due care by the govern- 
ment employees involved. The decision 
was reviewed in the September INSURANCE 
Law JourNAL, pages 648-649. 


By a denial of certiorari in another case, 
the Court has left in effect a lower court 
decision that the insurer of a sprinkler man- 
ufacturing company, making and delivering 
its contract of insurance in Texas, was not 
subject to action under the Louisiana Di- 
rect Action Statute since Texas had no 
similar statute. The plaintiff had brought 
action against the insurer after his build- 
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ings were completely destroyed by fire 
while his sprinkler system was being re- 
paired by an employee of the insured sprin- 
kler manufacturer and was out of operation. 
The case, Eunice Rice Milling Company v. 
Employers Mutual Liability Insurance Com- 
pany (CA-5), was reviewed in the Septem- 
ber INSURANCE LAW JOURNAL, page 653. 


Also left in effect by a denial of certiorari 
was the decision of a lower court awarding 
the proceeds of a policy of life insurance to 
the administrator of the insured’s estate 
where the principal beneficiary, the hus- 
band, had murdered the insured, and where 
the contingent beneficiary was the mother 
of the husband. The decision in Beck v. 
Downey (CA-9) was reviewed in the No- 
vember INSURANCE LAW JOURNAL, page 776. 


Bad Fire Loss Record Justifies 
Concerted Refusal to Insure 


The concerted reiusal of a number of in- 
surance companies to sell fire insurance to 
a Chicago manufacturer with a bad fire 
loss record was held not a violation of the 
Sherman Act. 

Protection of policy holders constituted 
a reasonable cause for their refusal to insure 
a company on whose premises there had 
been two fires of undetermined origin. 
Under such circumstances, a concerted re- 
fusal to insure was not an unreasonable re- 
straint on interstate commerce, in violation 
of Section 1 of the Sherman Act. 


Further, “[w]Je have doubt that the re- 
fusal by defendants to insure the property 
of a single individual at a definite point in 
the City of Chicago, under the circum- 
stances alleged, bears any relation to inter- 
state commerce, but, assuming that it does, 
the effect thereon would be infinitesimal and 
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PERSONS AND EVENTS| 


The Fifth Annual Group Meeting of 
the Health and Accident Underwriters 
Conference will be held at the Drake 
Hotel in Chicago on February 2-4, 1953. 

George E. Day was recently elected 
president of the United States Casualty 
Company. He has been with the com- 
pany and its afhliate, the New Amster- 
dam Casualty Company since 1926. 

Another personnel change in_ the 
United States Casualty Company is the 
appointment of William Ehli as assistant 
secretary. Mr. Ehli will continue as 
assistant manager of the statistical de- 
partment. 


certainly would not constitute an ‘apprecia- 
ble’ obstruction. The effect upon 
competition, like that upon the flow of com- 
merce, was ‘de minimis’. ’—Ruddy 
Brook Clothes, Inc. v. British and Foreign 
Marine Insurance Company, Ltd., et al., 1952 
Trapve Cases § 67,244 (CA-7). Certiorari was 
denied. 


Law Profession Censured 
for High Insurance Costs 


While most of us are inclined to skip 
the small print, Ray R. Chistensen, attorney 
of Salt Lake City, finds it rewarding. A 
footnote to the dissenting opinion in Gibbs 
v. Blue Cab, Inc., 39 AuToMoBILE Cases 991, 
249 Pac, (2d) 213, 223 and 224, contains a 
timely and well-stated analysis of the need 
ior more realism in the determination of 
automobile liability claims. The case involved 
a collision between a cab and a bicycle at 
a street intersection, in which the cyclist 
was killed. Chief Justice James H. Wolfe of 
the Utah Supreme Court wrote the dissenting 
opinion and the footnote does not spare the 
feelings of his own brethren of the bench. 
“Juries, and at times, I think, judges forget 
that the barrel from which the money to pay 
damages it not bottomless.” We agree with 
attorney Christensen that our readers will 
he interested in reading the footnote, which 
follows: 

“Judging from many cases which came 
before me while I was on the trial bench 
and from the records on appeals to this 
court and my experience in life, it is my 
opinion that most accidents are caused by 
the negligence of one or both or more 
parties and could with due care have been 
avoided; and this is especially true with in- 
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Bruce H. Gifford, former radio-news- 
man and government information aide in 
Austria, has been appointed to the gen- 
eral staff of the Health and Accident 
Underwriters Conference. 


Foremost goal of the speaking pro- 
gram launched by Western Information 
Service in California is convincing the 
public of the necessity of restoring mod- 
eration in jury awards in auto injury 
cases. Donald F. Sager, executive sec- 
retary, has announced that more than 
90 insurance men will serve as speakers 
to clubs and organizations. 


tersection collisions. The accident that is a 
pure mishap or unavoidable accident is a 
rarity. 


“There are careful drivers and reckless 
and indifferent ones. The person who is 
careful and who suffers injury from the 
negligence of another should obtain redress. 
What should be guarded against is a policy 
which permits recovery in flimsy or manu- 
factured or undeserved cases. 


“The fault lies largely with the courts and 
that applies also to the courts of review. 
The whole problem of fixing blame and 
assessing damages involves effects which 
transcend those that attend any individual 
case or cases. It involves the principle of 
distribution of risk by a pooling process. 
It involves a policy of encouraging automo- 
bile owners to carry liability insurance. This 
is a healthy practice which should be ex- 
tended and encouraged. But the proper 
distribution of risk suffers if a premium 
is placed on permitting the unentitled to re- 
cover. The rates for this type of insurance 
are increasing apace. Under inflationary 
conditions, people, especially those with 
fixed or near fixed incomes, can _ hardly 
afford this type of insurance and on a tight 
budget tend to take a chance and dispense 
With it, at times with severe economic and 
health consequences to themselves, their 
families and/or those they may injure. So 
the effect of easy recoveries and large ver- 
dicts is transferred to the insurance com- 
panies and from them to the rate payers 
and finally to the public at large by in- 
creased rates. The problem is one of na- 
tional importance. Juries, and at times, I 
think, judges forget that the barrel from 
which the money to pay damages comes 
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from is not bottomless. Until some better 
method of handling claims for recovery for 
damages actually suffered from the fault of 
another is devised by society than the one 
which holds before plaintiff’s attorneys 
large prices in the form of a contingent 
substantial portion of a collected verdict 
and before insurance attorneys’ motives to 
defeat such verdicts by every means legally 
available—and sometimes just available,— 
the temptations on both sides will be fla- 
grantly present. Under such circumstances, 
the battle for the mind of the judges and 
for the minds of the jurymen will be so 
intense as to not be conducive of the calm 
judicial atmosphere and inquiry which pro- 
duces the application of sound legal princi- 
ples and dispassionate and objective fact 
finding. The immediate remedy lies partly 
in withdrawing from the jury by granting 
a motion to dismiss or motion for a directed 
verdict or motion for judgment notwith- 
standing the verdict when, as in this case, 
it clearly appears that in law there was 
negligence on the part of complaining or 
deceased party and that such negligence 
proximately caused or substantially con- 
tributed to the injury to such party; in giv- 
ing even handed treatment to both plaintiffs 
and defendants; in not straining to find 
prejudicial error in instructions because the 
verdict seems unsatisfactory to the review- 
ing judge; in not reversing judgments be- 
cause of claimed prejudicial instructions 
when they are reasonably clear and adequate 
unless it is apparent that the claimed error 
in the law embraced in the instruction is of 
such a nature as could be reasonably ex- 
pected to have had an efficient influence on 
the jury; in not concluding that a jury 
could ‘reasonably find’ what no man of 
common sense and reason could find; in 
not stretching ‘reasonable’ to include the 
preposterous nor the near impossible, nor 
what is not common sense; in cutting down 
verdicts clearly excessive compared to rea- 
sonable verdicts for comparable impair- 
ment or injuries.” 


Audit Without Carry-Over Credit 
Brings Tax Loss to Utah Insurer 


The Utah statute which provides that in- 
surance companies may deduct from the 
tax On premiums amounts paid for an audit 
ordered by the state makes no provision for 
a carry-over if the audit costs more than 
the tax bill in any one year. 


A Utah insurance company had its rec- 
ords audited at the request of the State Tax 
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Commission. The bill it got for the audit 
was more than its premium tax for two 
consecutive years but it got credit only 
for the year the audit was made. 

Granting the situation is a rare one and 
that the legislature may have failed to 
provide a carry-forward provision simply 
because it didn’t think of it, the Utah Su- 
preme Court ruled that deductions and 
exemptions must be construed _ strictly 
against the taxpayer, and the statute as it 
stands allows no relief.—Equitable Life & 
Casualty Insurance Company v. State Tax 
Commission, 2 ste § 250-187 (S. Ct., Utah, 
November 8, 1952). 


Insurer Has No Estate Tax 
Liability as ‘‘Transferee”’ 


The Tax Court on November 19 held that 
an insurance company, holding insurance 
proceeds which had been included in the 
gross estate of a decedent under Code Sec- 
tion 811(g), was not liable under Code Sec- 
tion 827(b) as a “transferee” or “trustee” 
of such funds. 

The Tax Court’s conclusion followed the 
1942 decision in John Hancock Mutual Life 
Insurance Company v. Helvering, 42-1 ustc 
7 10,178, 128 F. (2d) 745 (CA of DC). 
While the court noted that the decision in 
the John Hancock case was prior to the 
amendment of Code Section 827(b) by the 
Revenue Act of 1942, it held that there was 
no indication that Congress intended to 
broaden the scope of Section 827(b) to 
cover insurance companies.—The Equitable 
Life Assurance Society of the United States 
v. Commissioner, CCH Dec. 19,303, 19 TC 
—, No. 37. 


Aviation Exclusion Clause 
Case Denied Certiorari 


An insurance company with an aviation 
exclusion clause in its policy does not meet 
the burden of proving that the insured’s 
death resulted from an aviation hazard if 
there remains a possibility that death re- 
sulted from other causes. The United 
States Supreme Court refused to review this 
decision of the Fifth Circuit Court of Appeals 
when it denied certiorari on October 13 in 
the case of Massachusetts Mutual Life Insur- 
ance Company v. Smith (3 Aviation Law 
Reports 17,797). 

The case involved the disappearance at 
sea of a military C-47 plane flying from 
Puerto Rico to Trinidad on January 24, 
1943. The “other causes” include the possi- 
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bility that the plane was shot down by 
enemy submarines which infested the area 
and had been reported as shooting at air- 
craft, and that the plane could have landed 
on a deserted island and the insured per- 
ished from lack of food or water. 


The above possibilities were those con- 
sidered by a jury in giving a verdict for 
insured’s beneficiaries. They were approved 
by the appellate court in its reversed de- 
cision in which it held that facts which 
had caused its earlier reversal of the jury 
verdict were not conclusive. These were 
reports that the plane last was seen enter- 
ing a storm front at an altitude of 1100 
feet. In its reversal, the court found that 
there were doubts that the plane seen was 
the plane of the insured and there were 
also doubts as to the severity of the storm 
front that existed in the area. 


Insurance in Turkey 


The following résumé of the insurance 
industry in Turkey was prepared by the 
Insurance Staff of the Office of Inter- 
national Trade in the United States Depart- 
ment of Commerce: 


Supervision of the insurance industry in 
Turkey is exercised by the Directorate of 
Insurance, which is part of the Turkish 
Ministry of Economy and Commerce. Insur- 
ers operating in Turkey must be authorized 
by the Ministry. Transactions with un- 
authorized insurers are prohibited, and un 
der the law a penalty may be imposed on 
violators. 


DIRECT INSURANCE PREMIUM INCOME—1950, 1949, 


Foreign insurers may be authorized to 
do business on the same conditions as 
domestic insurers. Companies are required 
to have a minimum paid-in capital of 
100,000 Turkish pounds (T£). Turkish in 
surance laws provide for qualifying de- 
posits: for fire or life, the deposit required 
is T£ 75,000; for fire and life, T£ 100,000: 
for each other branch, T£ 25,000. With the 
exception of life insurance and marine in- 
surance, these deposits are required to be 
supplemented by a 25 per cent net premium 
reserve. Life insurance companies are re- 
quired to maintain a mathematical reserve 
approved by the Ministry. Reserves may 
be maintained in cash or invested in real 
estate, mortgages or Turkish Government 
bonds. Insurers are required to reinsure 
50 per cent of all risks with the government- 
controlled National Reinsurance Institute, 
the Milli Reassurans. 


A foreign insurance company wishing to 
do business in Turkey is required to ap- 
point a general representative in Turkey, 
who must be authorized to carry out all 
phases of the business in the country and 
to fulfill all legal requirements. The gen- 
eral representative must have a legal resi- 
dence in Turkey, but need not be a Turkish 
citizen. A certified copy of the power of 
attorney under which he operates must 
be filed with the Ministry. Policy terms 
and conditions are subject to approval of 
the Ministry. A written undertaking to 
observe the premium rates certified by the 
Ministry must be given. Foreign com- 
panies are required to submit to the Ministry 
annual statements covering the financial 


1946, 1943, 1939 


(In Turkish Pounds—Lira) 


Branch of 


Insurance 


Life 
Fire 
Marine 
Casualty 


1950 
6,380,262 
13,548,566 
8,615,841 
1,592,138 


Total 30,136,807 


LOSSES PAID—1950, 1949, 1946, 1943, 


1949 
4,987,488 
12,479,110 
8,960,637 
1,220,777 


27,648,012 


1946 
2,736,058 
7,599,537 
5,468,918 

353,608 


1943 
1,290,120 
5,281,664 

12,219,322 

225,000 


1939 
854,872 
2,509,940 
1,201,554 
148,416 


16,158,121 18,016,106 4,714,782 


1939 


(In Turkish Pounds—Lira)’ 


Branch of 
Insurance 
Life 

Fire 
Marine 
Casualty 


1950 
777,571 
12,291,345 
3,289,863 
1,245,212 
Total 17,603,991 
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1949 
1,378,818 
4,686,187 
2,944,985 

922,226 


9,932,216 


1946 
724,828 
4,858,505 
1,925,281 
102,998 


1943 
271,846 
2,210,672 
3,557,414 
83,532 


6,123,464 


1939 
248,052 
238,262 
479,174 

67,372 


7,611,612 


1,032,860 
I L J— December, 1952 





position of the local agency or branch, as 
well as of the parent company. 


At the end of 1950 there were 36 in- 
surance companies doing business in Turkey. 
This number includes 11 Turkish insurers 
and 25 foreign (eight French, seven Eng- 
lish, five Swiss, four Italian and one Span- 
ish); there are also eight German insurance 
companies which are being liquidated. The 
accompanying tables set forth direct pre- 
mium income and losses paid in each of 
the various branches of insurance for all 
authorized insurers in Turkey during 1950 
and selected years. 

From 1939 to 1950, yearly life insurance 
premium income increased about seven 
and one-half times, going from T£ 854,872 
to T£ 6,380,262. During the same period, 
time deposits, including savings, increased 
about two and one-half times, according to 
one estimate, going from T£ 69,000,000 to 
T£ 180,000,000. Life insurers in Turkey in 
1950 issued policies having a total face value 
of T£ 20,055,631, while cancellations made 
during that year amounted to T£ 12,393,957, 
more than half of the amount issued. Life 
insurance in force. at the end of 1950 totaled 
T£ 112,000,000, which figure represents in- 
surance per capita of about T£ 5; life in- 
surance in force at the end of 1945 totaled 
TE 27,000,000. 


A REPORT TO THE READER-——— 
| 


What is his insurable interest? It is clear 
that the tenant may insure up to the value 
of his leasehold, but it is doubtful whether 
his insurable interest goes beyond this 
value, which is often nominal. 

(2) The fire insurance carrier may waive 
its right in the subrogation clause in the 
owner’s fire policy or merely amend it to 
exclude claims against the lessee. 

(3) The parties to the lease may have it 
Written in such a way that it exempts the 
lessee from liability for fire damage. The 
General Mills case indicates that excepting 
loss by fire will provide for this exemption, 
at least in the federal courts. It is no doubt 
possible to include in the lease a waiver 
which is devoid of ambiguity and which 
would not be against public policy. For 
example: 


“Further, it is mutually agreed, in con- 
sideration of the aforementioned rent that 
the lessee shall not be responsible for dam- 


The Coverage 


Compulsory social insurance was estab- 
lished in Turkey in 1946 when a system of 
workmen’s compensation and maternity in- 
surance was introduced. In 1950 coverage was 
widened to include old-age insurance, and 
in March, 1951, nonoccupational sickness 
insurance was instituted. Generally speak- 
ing, social insurance is compulsory for all 
persons working for establishments em- 
ploying ten or more employees; agricultural 
labor, which makes up about three fourths 
of Turkey’s labor force, and maritime workers 
are not subject to social insurance. Accord- 
ing to one estimate, about 300,000 of Turkey's 
eight million workers are covered by social 
insurance. 


Turkey’s social insurance program is ad- 
ministered by the Workers’ Insurance Insti- 
tute, a semiautonomous entity which operates 
under supervision of the Ministry of Labor. 
Premiums for workmen’s compensation in- 
surance are for each employer 
annually in an amount depending on pay- 
rolls and according to the degree of risk. 
Old age, nonoccupational sickness and 
maternity insurance premiums are paid 
monthly ; each employer contributes an amount 
equal to 6 per cent of the earnings of his 
insured employees, while each employee 
pays 6 per cent of his earnings. 


assessed 


Continued from page 788 





age to the premises by fire from any cause; 
or 

“Landlord hereby agrees to waive all 
rights of recovery against Tenant for dam- 
age to said building resulting from fire from 
any cause, to the extent that such damage 
is cowered by Landlord’s insurance.” 


Conclusion 


In conclusion, it is apparent that this 
problem requires further study, since the 
need for protection will increase rather than 
decrease. It may be that the answer to the 
problem is a form of liability policy cover- 
ing all aspects of legal liability, both con- 
tractual as well as imposed by law, and by 
amending the casualty exclusion as respects 
damage to property in the care, custody and 
control of the lessee so as to grant protec- 
tion, irrespective of such standard exclusion. 
The rating problem would not appear to be 
a deterrent to such an approach. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


No Recovery for Loss of Child 


Mother allowed recovery for her own in- 
jury only by the Illinois court. 


On August 24, the plaintiff, who was 
pregnant at the time, attended a_ baby 
shower given for her at defendant’s res- 
taurant. She and her friends all ate iden- 
tical dinners which was the only meal they 
all ate in common. There was nothing about 
the taste or color of the food to indicate 
that it was unwholesome. However, the 
plaintiff and 11 of 16 others present at the 
shower developed cramps, diarrhea and 
vomiting the morning following the dinner. 
Although the plaintiff suffered this stomach 
disorder continuously, she did not call a 
doctor until the evening of August 27 when 
she experienced uterine contraction and in- 
termittent pains. On the morning of Aug- 
ust 28, a premature male child was born 
which died within 50 hours. On these facts 
the plaintiff brought an action for personal 
injuries, 

About the only evidence offered by the 
defendant was the testimony of its super- 
visor who said that between 75 and 100 
other patrons had eaten similar dinners and 
no complaint of the food or of a resulting 
sickness had been received. 

The court called attention to the Illinois 
law which states that a restaurant keeper 
gives an implied warranty that the food he 
serves is wholesome and fit to be eaten, 
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and he will be liable if it proves otherwise, 
whether he was negligent or not. It went on: 
“There was sufficient evidence for the jury 
to find that the food served plaintiff was 
unwholesome and she became ill as a result 
of eating it.” 

In conclusion, the court ruled that the 
plaintiff could “recover for pain and mental 
anguish as a consequence of the injury and 
premature birth but not for anguish of 
mind, wholly sentimental, caused by the 
loss of a child through miscarriage.”— 
Duncan v. Martin’s Restaurant, Inc.  Ilinois 
Appellate Court, First District. July 1, 
1952. 1 NeGiicence Cases (2d) 447. 


Instruction Erroneous 


The California court holds that because 
the jury was not told what constituted 
“control” by an abutting landowner, the 
instruction was misleading and erroneous. 


The defendant is the owner of a building 
which contains several stores. Near the 
north end of the building there is a large 
vestibule which serves as the entrance to 
two of the shops. The sidewalk in front ot 
the building slopes downhill gradually from 
north to south without any abrupt change in 
grade. An 18-inch strip between the sidewalk 
and the building conforms to the grade of the 
sidewalk until it reaches a point directly west 
of the north corner of the vestibule. At that 
point the strip is crossed at right angles by a 
narrow ridge about one inch high. There is a 
sharp drop-off in the strip below the ridge 
which reaches a depth of five inches at the 
junction of the strip and the north corner 
of the vestibule. The floor of the vestibule 
is nearly level so that its northern part is 
approximately five inches lower than the 
sidewalk. The portion of the strip which 
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lies directly in front of the vestibule is 
paved so as to slope from the sidewalk to 
the vestibule floor. On the day of the ac- 
cident the plaintiff was walking southward 
along the strip intending to enter one of the 
stores served by the vestibule entrance, 
when she caught her heel on the ridge and 
fell. 

The trial court instructed the jury as 
follows: “An invitor owes a duty to a 
business invitee to use reasonable care to 
make all portions of premises over which 
he has control safe whether they be within 
the precincts of the building or on the out- 
side and used by the general public in 
common with invitees as an approach to the 
building. In this case, you are instructed 
that if you believe from the evidence that 
there was a danger inherent upon a particu- 
lar approach to the building owned by de- 
fendant, then you are instructed that it is 
your duty to determine whether or not said 
owner was negligent in failing to, by some 
means, warn or protect business invitees 
against the danger inherent in this particu- 
lar approach.” 

In considering the validity of this in- 
struction, the reviewing court stated that 
the first sentence of it was “a correct state- 
ment of the law. The jurors were not in- 
structed, however, what constituted ‘con- 
trol’ or under what circumstances, if any, 
an owner of property has ‘control’ of an 
area which was dedicated to public use. In- 
stead, the jurors were told in the second 
sentence of the instruction that if ‘there was 
danger inherent upon a particular approach 
to the building,’ it was their duty to deter- 
mine whether defendant was negligent in 
failing to warn or protect business invitees 
against the danger.” The quoted instruc- 
tion was ruled misleading and erroneous 
and the judgment for the plaintiff was re- 
versed.—Sexton v. Brooks. California Su- 
preme Court. June 26, 1952. 1 NEGLIGENCE 
Cases (2d) 454. 


Not Assumption of Risk 


The Missouri court ruled that, under the 
circumstances, assumption of the risk did 
not apply to the plaintiff. 


Was the trial judge justified in setting 
aside the verdict in favor of the plaintiff 
on the grounds that she assumed the risk? 
This was the primary question raised by 
these facts: The plaintiff was a young 
woman who worked for a firm that occu- 
pied the third floor of the defendant’s build- 
ing. There are 13 floors in this building 
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which are serviced by three elevators with 
a capacity of ten persons each. These 
elevators run from the top floor to the 
lobby and carry their peak loads between 
4:45 and 5:30 p. m. By the time the cars 
reach the fourth and third floor they are 
usually so crowded that they do not stop. 
As a result, almost all the employees on the 
third floor use the staircase instead of 
waiting for the elevators. The edge of each 
step of these stairs was covered with a 
grooved steel strip. While these strips had 
originally been painted with a nonslip ma- 
terial, there was evidence that they had 
been worn smooth and slick. There were 
no banisters or handrails in the staircase. 
The plaintiff had used the staircase to leave 
the building every night during the two or 
three years that she had worked here. 


On the evening that she was injured the 
plaintiff used the stairs as usual but found 
herself in the dark when she reached the 
second floor because the light that normally 
was there was out. When asked why she 
did not go back she said that “there were 
people behind me and would have caused 
much more congestion and I didi’t have 
any idea how many people were behind me; 
it was dark, I couldn’t see. They were all 
coming behind me.” She safely reached the 
first landing below the second floor and 
had started down the stairs to the lobby 
when her foot slipped on the “slick edging 
of the step,” her heel caught, she grabbed 
for the railing which was not there and fell 
the rest of the way to the lobby landing. 
The plaintiff sustained serious injuries from 
this fall. 


The reviewing court felt that the trial 
judge failed to appraise correctly the situ- 
ation that confronted the plaintiff when she 
found herself on the second floor landing 
in the dark. She could not get into the 
second floor corridor because there was no 
door there. If she elected to go back up 
the stairs to the third floor, the court 
pointed out, she would have (a) more 
turns of the stairs to travel, (b) less light 
to see by, (c) persons to encounter coming 
down the stairs, making her passage 
“against the stream of traffic’ confusing 
and dangerous to her and to others and (d) 
the same slippery stairs to walk on. From 
this analysis the court concluded: “Thus 
her return to the third floor would not, as 
the trial court said, have been ‘safe.’ ” 


In reversing the judgment fer the defend- 
ant the reviewing court stated: “We think 
that under the evidence, it cannot be said, 
as did the trial court, that, as a matter of 
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law, plaintiff ‘assumed the risk and is not 
entitled to recover.’”—Brandt v. Thompson, 
Trustee, Missouri Pacific Railroad Company. 
Missouri Supreme Court, Division Number 
Two. September 8, 1952. 1 NEGLIGENCE 
Cases (2d) 233. 


City Not Negligent 
in Placing Warning Flares 


The city acted in accordance with the 
general custom in using flare pots and 
so the Colorado court decided the plain- 
tiff’s burns were not due to the city’s 
negligence. 

The city in this case was installing water 
meters in service lines in a residential dis- 
trict. As part of this work it was necessary 
to dig pits in the lawns of each house. 
During the course of these installations it 
sometimes became necessary, as it did on 
the night the plaintiff was injured, to leave 
some of the pits open and unfilled from the 
closing of one day’s work until the next 
day. Two warning flares were set out by 
the workmen at the end of the working day 
to guard against passers-by stepping into 
these pits. These torches were the flare-pot 
type commonly used wherever construction 
work is being carried on. 


The plaintiff, a six-year-old girl, and two 


of her companions used one of these flares 
as their camp fire in their game of “Indians.” 
While the two other children were gone 
to look for sticks to use as guns, the 
plaintiff's dress caught fire in some un- 


known manner. She was seriously burned, 
spent many months in the hospital and 
incurred permanent scars and disfigurement. 


Suit was brought against the city upon 
the contention that it was negligent in using 
the flare pots as warning devices at the 
particular time and place where it was 
known that children were in the habit of 
playing. The plaintiff insisted that the city 
was under an obligation to do other things 
in addition to setting out the flares. Spe- 
cifically, it was complained that a watch- 
man should have been employed to keep 
children away from these torches, or that 
a different type of warning should have 
been used. 

In reversing the judgment for the plain- 
tiff, the court stated that while there were 
no Colorado cases on the point, the case of 
Clark v. City of Bremerton, 3) NEGLIGENCE 
Cases 57, 1 Wash. (2d) 689, 97 Pac. (2d) 
112, was similar and quoted therefrom: 
“The almost certain risk of injury from an 
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open, unguarded trench in a public street 
would be greater than the risk involved in 
the maintenance of the lights. The utility 
of the lights in guarding the ditch out- 
weighed the danger of their use.” 


This was the conclusion of the reviewing 
court: “Since the city in this case, if liable 
at all, is liable for what it did (setting out 
the flares) and not for what it failed to do, 
and since what it did was, under all the 
facts and circumstances connected with this 
matter, in accordance with good workman- 
like practice and in the exercise of due care 
and precaution as against any reasonably 
anticipated or foreseeable danger, and it 
not being an insurer against accidents, the 
facts taken as a whole are insufficient to 
sustain the charge of negligence.”—City of 
Grand Junction v. Lashmett. Colorado Su- 
preme Court. August 29, 1952. I NeEctr- 
GENCE Cases (2d) 293. 


Power Company Not Liable 
to Kite Flyer 


The electric power company had no duty 
to post warning signs or guards at its 
transmission lines, rules the Florida 
court. 


The plaintiff was injured when the copper 
wire that served as a kite cord came in 
contact with the defendant’s uninsulated 
high voltage transmission lines. He was 
testing a “Gibson Girl” emergency air res- 
cue radio transmitter in his yard 100 feet 
from the lines. These lines were owned 
and maintained by the defendant and ran 
between wooden poles in a residential dis- 
trict. The plaintiff contended that the de- 
fendant should have taken the precaution 
of posting warning signs or “placing 
guards around such wires” or both. 


The court gave as the definition of the 
duty of manufacturers of electricity that 
set forth in Escambia County Electric Light 
and Power Company v. Sutherland, 61 Fla. 
167, 55 So. 83: “... to do all that human care, 
vigilance and foresight can reasonably do, 
consistent with the practical operation of 
its plant to protect those who use its elec- 
tricity.” The court affirmed the summary 
judgment for the defendant because it was 
unwilling to enlarge this duty to include 
the posting of warning signs and guards to 
protect a person who wishes to fly a kite 
under the conditions in this case.—Richmond v. 
Florida Power & Light Company. Florida 
Supreme Court, Special Division A. May 
9, 1952. 1 NeGLicence Cases (2d) 244. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


National Service Life Insurance 
Act of 1940 Construed 


The Supreme Court decides two cases in- 
volving the rights of the estates of de- 
ceased beneficiaries to the policy proceeds 
and the devolution thereof. 


The undisputed facts of this case dis- 
closed that a sailor who was insured under 
a $10,000 term policy of National Service 
Life Insurance designated his father as sole 
beneficiary. The sailor died while in serv- 
ice in 1945 and his father died five months 
later, without having received any part of 
the policy’s proceeds. The father’s second 
wife, the sailor’s stepmother, and the first 
wife, the sailor’s natural mother, survived 
the father. Both women filed claims to the 
proceeds of the serviceman’s policy. During 
the pendency of the action to determine 
the proper taker, the stepmother died leav- 
ing the natural mother as sole surviving 
claimant. The government ruled that under 
the National Service Life Insurance Act of 
1940 the stepmother had last borne the 
parental relationship to the assured sailor 
and as the natural mother could not take 
because she did not come within the statu- 
tory class of devolutionary takers, the pro- 
ceeds would escheat to the National Service 
Life Insurance Fund. 


The Supreme Court pointed out that the 


solution to this controversy depended upon 
its interpretation of the National Service 
Life Insurance Act of 1940, Sections 601 
(f), and 602 (g) to (j), inclusive. Section 
601 (f) defines the terms “parent,” “father” 


and “mother.” Section 602 governs the dis- 
tribution of the policy proceeds and subsec- 
tion (i) thereof conditions the right of a 
beneficiary to the payment of any install- 
ments “upon his or her being alive to re- 
ceive such payments.” This subsection then 
adds: “no person shall have a vested right 
to any installment and any install- 
ments not paid to a beneficiary during such 
beneficiary’s lifetime shall be paid to the 
beneficiary or beneficiaries next entitled to 
priority.” 


Life, Health—Accident 


Section 602 (j) states: “No installments 
of such insurance shall be paid to the heirs 
or legal representatives as such of the in- 
sured or of any beneficiary, and in the event 
that no person within the permitted class 
survives to receive the insurance or any part 
thereof no payment of the unpaid install- 
ments shall be made. a 


The Court rejected the contention that 
there is a distinction between installments 
neither accrued nor paid and accrued install- 
ments that an intended beneficiary for some 
reason has not received. It stated: “The 
conclusion is irresistible that when in 1940 
the law conditioned payments on the bene- 
ficiary’s being alive to receive them, Congress 
said what it meant and meant what it 
said. 

“Courts may not flout so unmistakable a 
legislative purpose, expressed in so clear 
a congressional command. We hold 
that the award of accrued installments to 
the estates of deceased beneficiaries cannot 
stand.” 


The argument that under Section 602 (h) 
(3) (C) no more than one parent of each 
sex may contemporaneously meet the test 
of the parent “who last bore that relation- 
ship” to the assured; that the “last” parent 
takes all, to the exclusion of others; and 
that since the “last” parent is now dead, no 
one may take, found no favor with the 
Court. Rather, it held that the subsection 
was directed at the inclusion “of worthy 
foster parents, not the exclusion of na- 
tural parents however deserving.” Thus the 
finding that the natural mother was a sur- 
viving beneficiary entitled to take by devolu- 
tion under Section 602 (h) (3) (C) was 
based on the fact that the lower court 
deemed there was a continuing parental re- 
lationship between this natural mother and 
her son.—U. S. v. Henning. United States 
Supreme Court. November 17, 1952. 15 Lire 
Cases 708. 


N A COMPANION CASE decided the 

- same day as the Henning case, the Court 
held that a foster mother was entitled to the 
policy proceeds as opposed to a natural 
father. 

The facts were these: At the time of the 
serviceman’s death in 1942, his National Serv- 
ice Life Insurance policy named his uncle as 
the sole beneficiary. The assured’s father 
contested the uncle’s standing as a per- 
missible beneficiary under the act and in- 
stituted this action to obtain the policy 
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proceeds. Before the action came to trial, 
the uncle died. 


The district court found that the uncle 
and his wife had stood in loco parentis to the 
assured from 1938 until his death and that the 
father had effected an abandonment of his son. 


The Court stated that for the reasons out- 
lined in the Henning case, the estates of de- 
ceased beneficiaries may not take proceeds 
under the statute. Therefore, the award 
to the uncle’s personal representative, his 
wife, must fail. However, the Court con- 
cluded the father “long before his son’s 
death had ‘abandoned his son’ and ceased 
to be a parent in truth and fact. He may 
not now retrieve the discarded paternal 
robes to lay claim to the policy proceeds; 
to rule otherwise would foil the plain in- 
tent of the 1942 amendment. Since the foster 
parents, not he, ‘last bore’ the parental 
relationship, he cannot qualify as a taker 
by devolution § 602 (h) (3) (C) of the Act. 
For that reason we hold that the foster 
mother [the uncle’s wife], as the 
sole survivor of those who ‘last bore’ the 
parental relationship, in her own right must 
take all accrued policy proceeds.”—Baumet 
v. U. S. United States Supreme Court. 
November 17, 1952. 15 Lire Cases 714. 


Recission Fails 
for Lack of Good Tender 


The amount of the tender must be paid 
into court for the use of the beneficiary in 
order to keep the tender good, rules the 
Indiana court. 


The assured, who was the son of the 
beneficiary, stated in his application for life 
insurance with the company here involved 
that he had never had heart disease or any 
serious illness; that he had never been in a 
hospital for treatment or the like; and that 
the foregoing statements contained com- 
plete details of his medical history. Less 
than two months after the issuance of the 
policy, the assured was killed as the result 
of an automobile and bys collision. 


Subsequent to the assured’s death, the in- 
surer learned that two months before the 
assured had been discharged from the armed 
services he had contracted rheumatic fever 
and had been hospitalized. As a result of 
this disease, the assured developed leakage 
of the heart for which he was given a dis- 
charge based on total disability. He was 
receiving monthly payments from the gov- 
ernment in an amount that indicated total 
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disability. Because of this information the 
company declined payment and tendered 
the return of the one premium paid with 
interest. The beneficiary refused this tender 
and brought the instant suit. 


In its reasoning, the court noted that 
neither paragraph of the company’s answer 
alleged that the company had elected to 
rescind the contract of insurance, although 
there was evidence that it did so elect. 
Further, there was no allegation and there 
was no evidence that the company had paid 
into court, for the use of the beneficiary, 
the amount of the tender which had been 
refused. 


The insurance company relied on the case 
of National Life & Accident Insurance Com- 
pany v. Ransbottom, 4 Lire Cases 589, 217 
Ind. 452, 28 N. E. (2d) 78 (1940). The 
plaintiff in that case contended that the 
company had failed to keep the tender 
good. The decision stated: “It is clear 
beyond dispute that the insured had an in- 
curable cancer. Under the undisputed facts 
the defendant was entitled to a decree can- 
celing the contract.” 


The reviewing court in the present case 
went on to say that the two paragraphs of 
the company’s answer must be construed 
as fact answers. They ask for no affirma- 
tive relief and even if they did they would 
be insufficient as cross-actions for want of 
equity. They merely seek to defeat the 
beneficiary’s cause of action on the policy. 


It was recalled that the law in Indiana is 
that a tender of money to be sufficient must 
first be offered to the party entitled to re- 
ceive it and, if refused, the money must be 
paid into court for his use and benefit. The 
conclusion of the court was: “Appellant 
tendered back the premium plus interest to 
the named beneficiary after death of the in- 
sured, which tender was refused by the 
beneficiary, but there was no payment into 
court of the amount of the tender for the 
use of the beneficiary. .. . The defenses of 
rescission for breach of warranty and for 
fraud were affirmative defenses. Even as- 
suming the representations were material 
and constituted a breach of warranty and a 
fraud which would justify a rescission of the 
policy, still... [the insurer] was not en- 
titled to defeat the action without keeping 
the amount of the tender good by paying 
the amount into court.” Judgment for the 
beneficiary was affirmed.—Prudential Insur- 
ance Company v. Smith. Indiana Supreme 
Court. October 7, 1952. 15 Lire Cases 678. 


I L J— December, 1952 








Ex 
Ne 


~_ | hk 


a 


juc 
to 

ope 
rac 
the 
agi 
boc 
to 

tici 
pla 
pri 
cul, 
gra 
vel 
fro 


tro 
inj 
wit 
con 
cre 
in | 


tha 
ing 
COV 
The 
or | 
tici 
fe yr 
be 

anc 
SUI( 
saic 
son 
hav 
mez 
rou 


as | 
sub 
pra 





Fire 


Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Exclusionary Clause 
Not Applied to Crewman 


A member of the pit crew at an auto 
race, the New Hampshire court rules, is 
not “participating” in the contest. 


This action as brought for a declaratory 
judgment on a public liability policy issued 
to the defendant who was the owner and 
operator of a speedway where “jalopy” 
races were conducted. The policy contained 
the following endorsement: “It is hereby 
agreed that this policy does not cover 
bodily injury claims on account of accident 
to any person while practicing for or par- 
ticipating in any contest.” The physical 
plant of the speedway consisted of three 
principal parts, which were: (1) the cir- 
cular track for the auto racing, (2) the 
grandstand and (3) the pit area where the 
vehicles and their crews were segregated 
from the public. 


The accident that gave rise to this con- 
troversy was one in which a crewman was 
injured. One of the autos in a race collided 
with another on the track, went out of 
control, entered the pit area and struck the 
crewman who was standing with others 
in the pit watching the race. 


The defendant excepted to the finding 
that this injured crewman was “participat- 
ing in a contest” and so excluded from 
coverage under the above mentioned policy. 
The reviewing court recognized that whether 
or not the crewman was injured while par- 
ticipating in a contest was the sole question 
for determination. It said that the test to 
be applied in the interpretation of insur- 
ance policies was announced in Hoyt v. In- 
surance Company, 92 N. H. 242, where it was 
said that the test is what a reasonable per- 
son in the position of the assured would 
have understood the words of the policy to 
mean in the light of the circumstances sur- 
rounding the assured’s operation. 

The conclusion of the court was: “So far 
as the insured was concerned, the persons 
subject to risk of bodily injury during a 
practice session or contest fell into two 


Fire and Casualty 


classes, those on the track including the 
officials and the drivers operating the ja- 
lopies and those off the track including both 
the public in the grandstand and the drivers, 
owners and crewmen in the pit. Those in 
the pit during a race were not in substan- 
tially greater danger of bodily injury from 
the racing contest than those in the grand- 
stand. The risks involved to those on and 
off the track differed materially. In secur- 
ing insurance in connection with its opera- 
tion of the track [the defendant] 
accepted an exclusion of injuries occurring 
while the injured person was practicing 
for or participating in any contest. The 
accident in question did not occur during a 
practice session but the presence of that 
type of exclusion in the same clause ex- 
cluding injuries occurring while the injured 
person was participating in any contest has 
significance in determining the understand- 
ing of the insured as to the meaning of the 
policy terms. 


“We are of the opinion that a reasonable 
person in the position of the insured could 
not have understood the clause in question 
to exclude any persons other than those 
injured while actively engaged in the prac- 
tice sessions or the contests themselves. 
[The crewman] .. . was not participating 
in the contest within the meaning of the 
exclusionary clause of the policy at the 
time he received his injuries.” Judgment 
was for the defendant.—Fireman’s Fund In- 
demnity Company v. Hudson Associates, Inc. 
New Hampshire Supreme Court. October 
7, 1952. 7 Fire AND CasuaLty CAses 968. 


P. P. F. Policy Not Terminated 
by Assured’s Death 
Because there is an absence of Tennessee 


authority on the point, the Tennessee 
court followed the general rule. 


The widow of the assured sought to re- 
cover under a policy her deceased husband 
had covering “all risks of loss or damage” 
to his photographic equipment. The assured 
was killed when his automobile ran off the 
road and crashed into a tree. He had been 
returning from a business trip. The trial 
court awarded judgment for the widow and 
the insurance company appealed, assigning 
as error (1) there was no evidence to 
support the verdict, (2) the evidence pre- 
ponderated against the verdict, and (3) in 
holding that the contract of insurance did 
not terminate at the death of the assured 
but inured to the benefit of his estate. 


853 





The insurance company did not offer any 
evidence. The widow testified that photog- 
raphy was a hobby with her husband and 
that he used it to some extent in connection 
with his business. He usually took some 
of the equipment along on business as well 
as pleasure trips. His habit was to con- 
tinue buy'ne more of it but not to sell any of 
it. She saw some of the missing equipment 
in his car the Tuesday before the Saturday 
he was killed. After the accident she began 
to check on the equipment. She told her 
husband’s trusted employee not to let any- 
one in his office and when she and the 
employee went in they were unable to find 
the items sued for. She had the police 
investigate with no results. The widow 
presented the agent who sold her husband 
the policy, and others who all substantiated 
her testimony. 


The reviewing court stated: “The only 
reasonable inference is the property was 
in possession of the owner when and where 
he met his death and it does not make any 
difference how the property disappeared, 
since it obviously did so as an incident of 
the accident. We overrule the first two 
assignments. 


“As to the third assignment, ‘the rule gen- 
erally recognized by the authorities is that 
in the absence of an express provision in 
the policy controlling of or relating to the 
matter, a policy of insurance on property 
is not terminated merely by reason of the 


death of the insured... 2”... 


“The policy in suit contains no provision 
relating to either an involuntary or a vol- 
untary change of ownership.” Therefore, 
the court, in the absence of Tennessee au- 
thority, followed this general rule, over- 
ruled the third assignment and found for 
the widow.—Homeland Insurance Company 
of America v. Osborne. Tennessee Court of 
Appeals. July 16, 1952. 7 Fire ann Cas- 
UALTY CASES 941, 


Must Prove More Than Possibility 
of Explosion to Recover 


Michigan court holds that the plaintiffs’ 


evidence did no more than show that it 
was possible that an explosion might have 
occurred. 


The plaintiffs had their household furnish- 
ings insured by the defendant against ex- 
plosion. During the middle of the winter 
the plaintiffs left the house unoccupied for 
nine days. The house was kept locked and 
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with the exception of a caretaker who at- 
tended the furnace no one had access to it. 
This caretaker was not called as a witness 
at the trial as his whereabouts were un- 
known. Upon their return, the plaintiffs 
found the carpeting, furniture and walls 
wet; the plaster and wallpaper loosened; 
the paint on the woodwork chipped; water, 
steam and vapor on the windows; and evi- 
dence that water had come down through 
the ceiling and along the walls. In the bath- 
room the washbowl, which was attached to 
the wall by wood screws, was loosened and 
ajar about three eighths of an inch; a faucet 
on the bowl had become disconnected from 
the hot water pipe and water from it had 
sprayed out. 


The disconnection had occurred at what 
is termed a “slip joint” which is an un- 
threaded joint wherein the faucet had merely 
slipped into the pipe and was held in place by 
pressure from packing and a packing nut 
around the nut. It is good plumbing prac- 
tice to insert the pipe about two inches but 
in this instance the pipe was inserted only 
about one half to three fourths of an inch. 
There was no proof that the thermostat of 
the hot water tank to which this pipe ran 
was not in good operating order, although 
it is possible for this to happen and thus 
for steam to form. The plaintiffs offered 
no evidence to explain this separation nor 
to show that there was abnormal internal 
pressure in the hot water tank. 

The court remarked that the plaintiffs 
not only failed to prove internal pressure 
or explosion but even failed to produce any 
evidence from which these occurrences could 
be reasonably inferred. It continued: “The 
most that can be said for their case, con- 
struing the evidence, as we must, in the 
light most favorable to them, is that the 
pipe was disconnected at the slip joint, that 
it could have been caused by an explosion 
from the internal pressure of steam or water 
expansion, had these factors existed as they 
might have had the thermostat failed to 
function, and that it was not shown that 
the separation was caused in some other 
way, thus leaving it within the realm of 
possibility that it was caused by explosion.” 
The court concluded that the jury must 
have arrived at the verdict for the plaintiffs 
by “sheer conjecture and guess.” Accord- 
ingly, the judgment for the plaintiffs was 
reversed without new  trial.—Reynolds v. 
Great American Insurance Company of New 
York. Michigan Supreme Court. June 2, 
1952. 7 Fire anp Casualty Cases 956. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Breach of Cooperation Clause 
Is a Jury Question 


The Virginia court rules that it was error 
for the trial judge to take the question of 
lack of cooperation from the jury. 


The assured’s brother was driving the in- 
sured vehicle at the time it was involved in 
a collision with two trees. As a result of 
this crash, the plaintiff’s deceased and an- 
other passenger were killed. The plaintiff 
recovered a judgment against the brother, 
but not being able to collect this judgment 
because the brother was in jail, suit was 
brought against the defendant insurance 
company. At the conclusion of all the testi- 
mony the trial court struck out the plaintiff's 
evidence on the ground that the assured’s 
brother failed to cooperate with the defend- 
ant as required by the standard cooperation 
clause in the policy. The defendant con- 
tended this lack of cooperation was mani- 
fested by the brother’s willful withholding 
of the fact that he was driving the car at 
the time of the accident. There was a 
great deal of conflicting testimony on this 
issue. The upshot of it was that while the 
brother attempted to keep the fact that he was 
the driver hidden, he never said that anyone 
else was driving. In regard to the statement 
that he gave the defendant’s adjuster, the 
brother testified that he was not asked who 
was driving at the time of the crash. How- 
ever, he did testify at the criminal trial that 
he was the driver and was there convicted 
and sentenced to the penitentiary. This was 
a full month before any action for damages 
was instituted against him. 


The reviewing court said that in the present 
case the question was whether the evidence 
proved as a matter of law that the brother 
did in fact breach the cooperation clause by 
failing to cooperate in some substantial re- 
spect. Whether or not in a particular in- 
stance the assured has failed to cooperate 
as contemplated by the policy is ordinarily 
a question of fact. The question can be de- 
cided as a matter of law only when reason- 
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able men should not differ as to the proper 
inferences to be drawn from the facts 
proved. 


It was the court’s conclusion that the 
solution of the question of cooperation or 
the lack of it “depends largely on the credi- 
bility of . [the brother] and the proper 
inferences to be drawn from all the circum- 
stances shown in the evidence. Those are 
questions which should have been deter- 
mined by the jury and it was error for the 
court to take them away from the jury and 
decide them.” The judgment for the de- 
fendant was reversed and the case remanded 
for a new trial—Shipp, Admr. v. Connecticut 
Indemnity Company. Virginia Supreme Court 
of Appeals. September 10, 1952. 39 Auto- 
MOBILE CASEs 782. 


Injury Not Foreseeable 


Wisconsin court holds that injury was 
not a foreseeable consequence of the 
plaintiff’s act. 


One of defendant’s trucks became stalled 
in a tube manufacturing company’s loading 
dock because of an icy condition. The truck 
driver asked for assistance from the tube 
company and they sent one of their em- 
ployees, the plaintiff, to help. The plaintiff 
went to the truck wearing some old gloves 
and with some burlap bags in his hands. 
The plaintiff's testimony was that before 
the effort to move the equipment was begun 
he told the driver that he would throw the 
bags under a wheel and signal when to go 
ahead. Twice the plaintiff placed the bags 
and told the driver to go ahead but the 
truck did not move. When he placed the 
bags under a wheel a third time, without 
waiting for the plaintiff's signal the driver 
caused the wheels to spin. The plaintiff 
stated that as he was in the act of reaching 
to place the bags, the wheel spun and pulled 
the bags which had not detached themselves 
from his gloved hand. His hand was pulled 
under one of the wheels injuring it. It ap- 
pears that the bag failed to leave the plain- 
tiff's gloved hand because a staple in one 
of them became hooked in the palm of the 
glove. The jury found that the driver failed 
to await the signal and that such failure 
constituted causal negligence. 


The judgment for the plaintiff was affirmed 
with the following language: “There is 
nothing in the record to permit the court 
or jury to say that the plaintiff as a presum- 
ably ordinarily prudent and intelligent per- 
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son should have foreseen that as a consequence 
of his act in throwing the bags under the 
wheel injury to him would probably result.” 
—Siblik v. Motor Transport Company. Wis- 
consin Supreme Court. October 7, 1952. 39 
AUTOMOBILE CASEs 842. 


Proof of Loss Waived 
by Insurer's Pleadings 


When the insurance company pleaded 
that it had elected to repair the truck 
itself, the Tenth Circuit ruled that it 
thereby waived proof of loss. 


This was an action on a collision policy 
covering an oil field truck. The truck was 
damaged in a collision and pursuant to the 
terms of the policy the insurance company 
elected to repair the insured truck itself. 
What took place after the truck was re- 
paired is in dispute. The assured stated that 
the insurance company would only deliver 
it on the condition that the assured sign a 
release freeing the company from all future 
claims and releasing the company from any 
and all responsibility for improper repairs. 
The insurer alleged that after the repairs 
were completed, they requested that the 
assured make an inspection to determine 
if such repairs were completed in accord- 
ance with the terms of the policy; that when 
the assured failed to make such an inspec- 
tion, the company tendered a check in full 
payment of the assured’s claim. 

At the conclusion of the assured’s case, 
the insurer moved that the action be dis- 
missed, contending that the complaint was 
fatally defective because it failed to aver 
that proof of loss had been tendered to the 
company or that it had been waived by it. 
The company also contended that the trial 
court erred in submitting to the jury the 
issue of the loss of profits because the evi- 
dence with respect to this constituted a 
variance with the pleadings and in any event 
was too remote, speculative and uncertain 
to support a verdict based on such pleadings. 


As to the waiver of proof of loss, the re- 
viewing court said that not only did the 
assured establish by its evidence such waiver 
but when the company pleaded that it had 
elected to take advantage of provision giv- 
ing it the right to repair the truck, it also 
established such waiver. The court stated: 
“There was, therefore, no need for filing 
proof of loss. Filing thereof would have 
been of no benefit to the company.” 


After deciding that the complaint was 
sufficient under the liberalized pleading au- 
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thorized by the Federal Rules of Civil Pro- 
cedure, the court continued: “Ordinarily 
the measure of damages for delay in fur- 
nishing machinery, equipment or property 
of that nature is its fair rental value, but 
when, as here, it appears that there is no 
like property available, then the measure 
of damages is the loss of profits during the 
time the owner was unlawfully deprived of 
the use of the truck.” Judgment for the 
assured was affirmed—Resolute Insurance 
Company v. Percy Jones, Inc. United States 
Court of Appeals for the Tenth Circuit. 
August 14, 1952. 39 AuTroMoBILE CAsEs 594, 


Omnibus Clause Construed 


Sixth Circuit notes difference between 
general custody and limited permission. 


The defendant’s assured arranged with a 
mechanic for a local garage whereby the 
mechanic was to pick up the assured’s 
automobile, drive it to the garage, wash 
and polish it and drive it back to the as- 
sured’s home. The garage was about two 
and one-half miles from the assured’s home 
in Memphis. The vehicle was turned over 
to the mechanic at 7:00 a. m. with the 
understanding that it was to be worked on 
and returned by 2:00 p. m. Rain interrupted 
the work at about 11:15 a.m. The mechanic 
then drove the car to the railroad station 
to meet his wife. When he found that she 
was not on the train that he met, he drove 
first to his home and then started to drive to 
Tunica, Mississippi, about 35 miles south of 
Memphis, to pick up his wife. When this 
mechanic reached a point near the Missis- 
sippi state line and about 14 miles from 
his garage, he had a serious accident with 
the plaintiff. 


The plaintiff obtained a judgment from 
the mechanic but when he was unable to 
collect, he instituted the present action 
against the defendant contending that the 
mechanic was included as an assured under 
the omnibus clause of the assured’s automo- 
bile liability insurance policy. 

The reviewing court called attention to the 
fact that the construction and application of 
the omnibus clause has been the subject 
of much litigation. In their decisions the 
courts seem to be divided into three general 
groups: (1) those which apply what might 
be called the strict rule wherein coverage 
is denied if the drive departs from the in- 
tended purposes of the owner; (2) those 
which apply might be called the slight devia- 
tion rule wherein coverage is afforded the 
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driver if the deviation is slight and (3) those 
which apply what might be called the lib- 
eral rule wherein coverage is given the 
driver even though he deviates from the 
intended purposes of the owner, if he orig- 
inally obtained possession with the owner’s 
permission. The instant case was held to be 
controlled by the law of Tennessee which 
had adopted the so-called liberal rule in 
Stovall v. New York Indemnity Company, 157 
Tenn. 301 (1928). 


The court noted, however, that the Stovall 
case had been modified by the case of Hub- 
bard v. United States Fidelity & Guaranty 
Company, 36 AutToMosILeE Cases 642, 192 
Tenn. 210 (1951), wherein it was stated: 
“The initial permission is not controlling 
where the use is limited to a specific pur- 
pose for a limited time and the driver takes 
the car for his own purposes and has an 
accident when using the car in a complete 
departure from any business of or permis- 
sion by the owner.” 


Determinative of the problem in the in- 
stant case was Moore v. Liberty Mutual In- 
surance Company, 38 AUTOMOBILE CASES 649, 
246 S. W. (2d) 960 (1952), in which the 
Tennessee Supreme Court held that the pos- 
session of the truck there involved was 
had by the driver for a definite purpose 
and that he had no general custody of the 
truck and no permission to use it for gen- 
eral purposes. It was said that the distinc- 
tion’ between the Stovall case and the Hub- 
bard case was the difference between gen- 
eral custody and a limited permission. The 
Moore case repeated with approval what has 
been here quoted from the Hubbard case. 
Thus it was held that the mechanic in the 
present case “had no general custody of 
the automobile. His possession was 
for the purpose of performing work upon 
the car, not for the purpose of using it.” 
The dismissal of the action was affirmed.— 
Branch v, United States Fidelity & Guaranty 
Company. United States Court of Appeals 
for the Sixth Circuit. September 19, 1942. 
39 AuToMoBILE Cases 741. 


Statute Controls Carrier 


By operating as a public carrier, the de- 
fendant placed itself within the purview of 
the statute requiring the highest degree 
of care, rules the Oklahoma court. 


Injuries were sustained by the plaintiff 
when she, in alighting from a bus, stepped 
into a hole four inches deep and, in her own 
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words, “it twisted my foot in such a way 
that it made my whole body turn, twisted 
me and threw me down backwards instead 
of falling frontwards, I fell down back- 
wards.” The accident happened after dark. 
The plaintiff alleged that the defendant bus 
company “stopped the bus at an unsafe 
place to allow the plaintiff to alight.” 


The reviewing court noted that the evi- 
dence of the plaintiff was sufficient to es- 
tablish that a hole or depression existed in 
the ground immediately under the step from 
which the plaintiff alighted from the bus; 
the point where the plaintiff alighted was 
the designated and customary stopping 
place for such bus; and the existence of the 
hazardous condition was the proximate 
cause of the injury sustained by the plain- 
tiff. While the trial court refused to submit 
the issues to the jury as a prima facie case 
of negligence, the reviewing court was im- 
pressed that the proof of these three facts 
set out above did make out such a case. 


The defendant further contended that in 
the case of a bus operator who is compelled 
to use the streets and private property as 
points from which passengers are permitted 
to enter and alight from their buses, the 
rule requiring a high degree of care, which 
is applicable to transportation companies 
having control of their roadbeds, stations, 
platforms and yards, does not apply. How- 
ever, the defendant did not cite any Okla- 
homa cases to support this contention. 


The plaintiff relied upon the provision of 
the Oklahoma statutes which states: “A 
carrier of persons for reward must use 
the utmost care and diligence for their safe 
carriage, must provide everything necessary 
for that purpose, and must exercise to that 
end a reasonable degree of skill.” 


In reversing the judgment for the de- 
fendant, the appellate said: “We hold, that 
in view of the quoted statute, the defendant 
owed the duty of ‘utmost care and diligence’ 
for the safe transportation of its passengers, 
and that the provision extends to the 
boarding and alighting of the carrier by the 
passengers, without regard to the point of 
whether the carrier is compelled to pick up 
and discharge its passengers onto the public 
streets, or private property. The carrier 
has elected to carry on its business in the 
manner in which it [does] and in so 
doing, has placed itself under the terms 
of the above cited statute.”—Sprout v. Okla- 
homa Railway Company. Oklahoma Supreme 
Court. September 9, 1952. 39 AUTOMOBILE 
Cases 860. 
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Sherman, Malcolm C.—Mortgage and Real 
Estate Investment Guide. Apr., p. 251. 
Smithson, Spurgeon L.—Liability Claims 
and Litigation. Jan., p. 23. 
Social Security 
Four Horsemen, The: Some Observa- 
tions on Social Security. July, p. 468. 
Some Aspects of Protection and Indemnity 
Insurance. Oct., p. 684. 
Speaking for the Defendant. Sept., p. 599. 
Speaking for the Plaintiff. Sept., p. 591. 
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Spinney, William R.—The Roles of the Un- 
derwriter and the Trust Officer. Nov., p.. 
749. 

State Regulation of Insurance Rates. Aug., 
p. 537. 

Streit, Edward F.—Carrying of Liability 
Insurance as Creating Tort Liability, The. 
Sept., p. 602. 

Study in Estoppels, A. Mar., p. 171. 

Superintendent Bohlinger Warns on Com- 
mingling and Oral Binders. May, p. 322. 

Symposium of Life Insurance Case Com- 
ments, A. May, p. 347. 


T 
Taxes 
Saving Taxes for Yourself and Your 
Estate. Sept., p. 627. 
Taxpayer’s Choice in Damage Suit. 
May, p. 357. 
Taxpayer’s Choice in Damage Suit. May, 
p. 357. 
Techniques Before Appellate Tribunals. 
Sept., p. 587. 
Testimony of Physician as to Plaintiff’s In- 
juries. Mar., p. 203. 
To Defend or Not to Defend—That is Not 
the Question. June, p. 391. 
Torts 
Airplane Tort Law. Feb., p. 120. 
Another Look at Contribution Among 
Joint Tortfeasors. Aug., p. 521. 
Carrying of Liability Insurance as Cre- 
ating Tort Liability, The. Sept., p. 
602. 
Contractee’s Liability to Employees of 
Contractor. June, p. 408. 
Extraordinary Liabilities of Insurance 
Companies, The. Feb., p. 103. 
Legal Responsibility for Negligience of 
Borrowed Employee. July, p. 477. 
Liability of Garage Keepers and Park- 
ing Lot Owners. Feb., p. 89. 
Prenatal Injury Actions. Sept., p. 578. 
Res Ipsa Loquitur Vindicated. Feb., p. 
130. 
Trials 
Adjudication and Not Arbitration. 
Aug., p. 519. 
Automobile Insurance Litigation To- 
day. Dec., p. 816. 
Courtroom Impressions and Experi- 
ences from a Physician’s Viewpoint. 
Oct., p. 672. 
Investigation and Trial of a Negligence 
Case. Jan., p. 17. 
Liability Claims and Litigation. Jan., 
p. 23. 


Annual Index 


Proof of Personal Injuries in Claims 
and Suits. Jan., p. 46. 

Speaking for the Defendant. Sept., p. 
599. 

Speaking for the Plaintiff. Sept., p. 591. 

Techniques Before Appellate Tribunals. 
Sept., p. 587. 

Testimony of Physician as to Plain- 
tiff’s Injuries. Mar., p. 203. 

Use of the Closing Argument in the 
Trial of a Third-Party Action, The. 
Mar., p. 175. 


U 


Use and Effect of Binders, The. Mar., p. 
189. 


Use of the Closing Argument in the Trial of 
a Third-Party Action, The. Mar., p. 175. 


Vv 


Valuation of Buildings for Insurance Pur- 
poses. Aug., p. 525. 


Ww 


Watts, John J.—The Use of the Closing 
Argument in the Trial of a Third-Party 
Action. Mar., p. 175. 


Weinstock, Sidney L.—Care, Custody or 
Control. Dec., p. 824. 
Welfare Legislation 

Compulsory Nonoccupational Disability 
Benefits Legislation. Oct., p. 691. 

Disability Benefits Legislation. June, 
p. 421. 

Exclusiveness of Remedy Provisions 
of Workmen’s Compensation Laws. 
June, p. 403. 

Four Horsemen, The: Some Observa- 
tions on Social Security. July, p. 468. 

Recent Workmen’s Compensation De- 
cisions Reviewed. July, p. 450, 


Wilson, A. M.—Catastrophic Medical In- 
surance. Apr., p. 290. 


Workmen’s Compensation Insurance 
Exclusiveness of Remedy Provisions 
of Workmen’s Compensation Laws. 
June, p. 403. 
Recent Workmen’s Compensation De- 
cisions Reviewed. July, p. 450. 


b 


Young, William K.—Cargo Carrier’s Lia- 
bility and the Effect of Shippers’ Insur- 
ance. Nov., p. 727. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

. The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


All Published by 
COMMERCE, CL G, HOUSE, INC. 


COMMERCE. CLEARING, SAAAARAA ARRAN Ann 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JIV12 
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Sn Futwee Gssues 


Wuat EFFECT does consultation with a doc- 
tor by a life insurance applicant before de- 
livery of the policy have upon the validity of 
such policy? Mr. William E. Mooney, general 
attorney for Woodmen of the World, discusses 
this problem in an article inspired by the de- 
cision in the recent case of Metropolitan Life 
Insurance Company v. Goldsmith. 


Henry DUQUE, of Los Angeles, in his article 
on privileged communications between physi- 
cian and patient, says: ‘‘Perhaps the most 
practical course for insurance counsel to adopt 
in the face of the successful assertion of the 
privilege is to show as many facts as possible 
other than the privileged communication itself, 
and hope to thus permit the judge or jury to 
infer the true nature of the communication."’ 


One REALISTIC ELEMENT lacking in the trend 
iowards larger and larger jury awards in 
personal injury cases is an inexhaustible and 
ever-present source of funds. So states Mr. 
Ray Murphy, general counsel, Association of 
Casualty and Surety Companies, in ‘‘Observa- 
tions on the Future of Insurance: Awards and 
Compensation.” 
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